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»|Digests of Recent Opinions L Dity. Gees abies 
ors | —__—_—_—_—_— i 
al Proms — SPPORe — - Un-| inc Since under Florida law the Rule 3:16 is amended to read as follows: Bar Dianer 
(ay, er R.S. 2:50-37 our Chancery| decree cannot be retroactively | 3:16. PRETRIAL CONFERENCES Duty of Government and Indiv- 
a ivision has jurisdiction t0| modified, it has, as to accrued | oa i : i ; ; iduals to Protect Civil Liberties 

rder support of a minor child | credit though may not be entitled (a) In every contested action, except an action for divorce Theme of McGrath’s Address 
7 f parents divorced in another | it to this extent to full faith and | OF ullity of marriage or an action brought in a summary manner ——onenmenaren 
tate even if that child is not| credit though it is not entitled | under Rule 3:79, the court shall direct the attorneys for the parties Approximately 800 members of 
= eabdeus theve. to full faith and credit as to its: t0 appear before it for a conference in open court to: jonnde gr _ Bar attended = 
e : » ! ; rospective provisions. (1) state and simplify the factual and legal issues to be| 72nd Annual Dinner of the Hud- 
Z “ ORCE — SUPPORT — A rs : pe ’ litigated and to amend rr at sme. |son County Bar Association to 
ry ee of another state ordering —_ (2) obtain admissions of fact and of documents that will | ear U. S. Attorney General J. 
~ , in-| Bank Cleared of ‘False’| avoid unnecessary proof; ES SD Se eee 
: 1yment of support for a min aise yP quaintances, and to join in pay- 
- .c child is entitled to full faith Credit Report Charge (3) limit, by agreement, the number of expert witnesses; ing tribute to Judges John . 
4 cad credit as to past due pay- Site ote (4) specify all damage claims as of the date of the con-|McGeehan, William J Brennan, 
t.) ments thereunder, where un-|N y. Anti-Rumor Law Held Not; ference: Jr., Haydn Proctor, and James 
~ ee | - sae seen (5) consider such other matters as may aid in the disposi- | ei ai the —_ ten 
c | tion of the action. allair was urda 
modified. nase sits ; ae night at the Hotel Statler in New 
— (b) -ourt she g ei 
Digested from an opinion by| Albany (ACCN) — In an im-/ ip, niles tee amen eae ee peor — York and attracted a record at- 
-@Olivhant, J. rendered Dec. 14, | portant decision involving credit agreements made by the parties as to any of the matters considered, tendance which included law- 
1949, Supreme Court. Conwell v.|reference practices, the NeW/ and limiting the issues for trial to those not disposed of by admis-|€™S nd judges from almost 
_§Co.well. For appellant—Saul J.’ York state Court of Appeals af-| sions or agreements of counsel. Such order shall be signed by the|°Ve'Y county in the state as well 
pgZuker (Kristeller & Zucker,| frmed an Appellate division re-| court and attorneys for the parties, and when entered, becomes on from the Supra Coane sae 
*Battys). For respondent—Fred A. versa) and ruled for the Title| part of the record and with the pleadings as ordered to be amended : . a ee ee thar ae 
— Lo ntz (Lorentz & Stamler, | G arantee & Trust Co. of New]controls the subsequent course of action, unless modified at the <eanun i ee pd 
attys). | York and its three staff execu-| trial to prevent manifest injustice. The court in its order may re- nets iene: muna well known 
Plaintiff and defendant were| tives in a case in which they had| quire the parties or any of them within such time as it directs, to Bankruptcy Referee William T 
sf divorced in Florida in 1946 and} been charged with ‘ ‘conspiracy” | furnish the court with a trial brief as to all or any of the issues Cahill. chairman of the Dinner 
custody of their infant child was|in the issuance of a credit re- | of the action. The matter of settlement may be discussed at the Committee introduced Peter P 
— @ awarded to plaintiff with the di- | | port favorable to a borrower who| Side-bar, but it shall not be mentioned in the order. Artaserse the retiring president 
rection that defendant pay $80 later was proved to be a fraud. (c) For failure to appear at a pretrial conference or to par- of the Association who acted as 
—~@ per month for the child’s sup-| Viet Setibbeneah: wii tind tie ticipate therein, the court in its discretion may make such order Toastmaster Artaserse after re- 
port. No award of alimony was | tapeedl aeatial thn tae dad dan with respect to the imposition of costs and counsel fees and with|.ajjino that the Association is 
.@ made. Plaintiff and the child | ° . 2 respect to the continued prosecution of the cause or of the defense | the eldest organized Bar group 
live in Virginia. Defendant is a| — pone age Boiss — thereof as is just and proper. | in New Jersey peared esi got 
resident of New Jersey. was based on the New York state (d) Illustrative forms of notice of pretrial hearing and of| of the guests of honor and the 


| Statute passed in the early 1930s, 


pretrial orders 


to be followed are set forth in the appendix of 


1g The complaint herein asked} which made it a crime to circu- : . | guest speaker. The four guests 
“@ (1) that defendant be ordered to|jate an unfavorable false report Fiepanien ledniaeal “a lof honor, taking their cue from 
rovide suitable support and)|regarding the credit of an in- e Pmber 19, . | Judge McGeehan who was intro- 





m: intenance for the child and 


dividual or an institution. 


This “anti-rumor act,” which 
was at the time understood to 
be directed toward the protec- 


a judgment for the arrear- 
s; under the following decree. 
endant moved to dismiss the 


eas : stead 
arrearages be awarded (2) is| '@% orable credit statement might 





Rule 3:40-6 is amended to read as follows: 
The county elerk shall give to all attorneys at least 2 weeks’ 


notice by mail of the pretrial conference. 


Amended December 


19, 1949. 


VS. 




















| duced first, limited their remarks 
ito a brief but sincere expression 
| of thanks for the honor bestowed 
;}upon them. Each took less than 
|a minute to say his piece and 


iplaint. The motion was de-| °. : ; 
A nied and defendant appeals. The | “0? of banks from circulation of Form No. 33A, Notice of Pretrial Conference, is adopted as|the brevity was noticeably ap- 
issues are (1) can support of the rumors that might create runs, follows: | preciated. 
child be ordered under the facts wae assumed by the state s sgl COURT Civil Rights 
> present and a judgment for | (OTMEY Gener Caen Wee: © Case No | Attorney General McGrath, in 


|opening his address, took cog- 





the Florida decree as to support ee eons © - false. age 4 has been set down for pretrial conference before nizance of the vacancy on our 
ala final decree entitled to full ee ee ida pe Honorable ” Federal Bench by addressian tie 
rae See Coney See. pone precedent ai —— Pees = sraernsenihase to | 258€ mblage as “Honorable 
leld: Under RS. 9:2-1 it would 5 a, = prepar: te ion oi — rir dp you _—. = a Guests, gentlemen, and candi- 
have been necessary for the child| Handed down without = ences Sol separ’ Sak ererane ee were es eae judicial office”. 
to 0e an inhabitant of this state | 0Pinion, the Court of Appeals (Continued on page 4 col. 4 ) McGrath’s subject was “Our 
before the court could order sup-| 2¢cision was taken to indicate) ee ee Civil and Human Rights”. He 
= 50°t. But RS. 2:50-37 as amend-| ‘Mat the state’s highest tribunal outlined the history of our Bill 
a ed by PT, 1938 Chap. 935 pro- followed fully the opinion of the NEW BULE ON BRIFFS lof Rights and the course of fed- 
vices that pending a suit for|4PPellate Division in reversing) eral legislation on the subject 
mn i os pe brought in this | he lower court. from the founding of our coun- 
m fm stcte or elsewhere, or after a de- In its opinion, the Appellate | On November 22, 1949 a report was ae ge by a committee consisting | bid Pgs peggy ecen. bills bars 
) Wi cre of divorce, whether obtain- | Division ruled that the stat-| + Josiah Stryker, chairman, William T. Boyle, James D. Carpenter,| Pen’ nS Beare COnEIS® WThe 
ed in this state or elsewhere, the) ve in question, Section 926-8,) 7) tore D. Parsons and Russell E. Watson, appointed by the Supreme| civi Richts Act of 1949”. “Fed- 
Cc irt of Chancery may make! was a libel statute intended to} P ie a ae laee'e ps Aas es oh dhe apis vie ights Act o cig lt MG 
_'m™ su h order as to alimony, cus-! apply only to derogatory state-| ourt to study the problem oj madequate briejs . - appenats ce “- eral Anti-Poll Tax Act", Federal 
re tc and maintenance of the|ments: and even though it! ! pon the basis of the recommendations submitted by this committee, the Anti-Lynching Act } and Fed- 
‘Bich dren as the circumstances might be held to apply to lauda-| Supreme Court has adopted the following new rule: yee Fair Employment Practice 
il re it o iS mend- r § EC. ient evi-| . post 
- reg a. a ce ee Rule 1:3-12 is adopted as follows: “Although our basic human 
sic 1 “in this state or elsewhere” |a case against the defendants. | 1:3-12. Inadequate Briefs. pare ~ oe pri 
2 t S + eC Y | ore 9 hrie ile . > ‘ is s mo vigila iy -LeTY 
al oot aga thus confers on The court of Appeals affirma- : ~ hsingpt “1 aaiet ee does not — the oo or - : — pena RO he geal, 
ig courts the jurisdiction to tion of the reversal voids finally nadequate tha ustice cannot be done without an independen grag ts on a ena 
s+ 9 the order here sought. R.S the sentences and fines laid upon examination of the facts or the law by the appellate court, the ~ te serio gay wiesiniger eo 
am 31 is not limited or restrict- | s,. Title Guarantee & Trust Co. 2Ppellate court may suppress the brief and may order offending ideals ane — « our practic we 
| ec oy R.S. 9:2-1. The latter was} 4+ in vies that the case was counsel to serve 2nd file proper adequate briefs within a time » fig prgemeinginctiscies 
mi. Provide support in proceed: | tried in the lower court. ee eliminate, with regard to the 
i to determine custody of wes , (b) If the brief suppressed was that of the appellant, within) - sbiect cuatter, :dhsoseuiemelall 
m cr. dren within the state, while Bank credit men have been 30 days of the ng of the new briefs, the respondent may serve — c ee : — ye 
™ th former deals with the situa-; much interested in the case,| and file new answering briefs. In such case the appellant may based = de color, religion © 
} tic. where the parent is within mew . pa in . not file any new reply brief without permission of the court. eee par 0 tied: eel 
th stat { i is not. whic e a matter of da -| } 2 ting & 
aE pie lh cae oe . “ean bank is called upon (c) If the Lange aunpeeone was that of the respondent, with-| giscrimination statutes may not 
=H ve: this state from becoming a for a credit reference. In the/in 10 days of the filing of the new briefs, the appellant may serve/in themselves remove intoler- 
=n. ee ee nein ay aS : ri rrower. Wil-; and file new rs ply bri iefs. ance, he asserted “they can cre- 
of nha for defendants agalnst ase In point, the borr wer, Wil | ; t sae y 
fa Wr om decrees for support were ligm B. Benjamin, a war con- (d) Whenever the brief of a party is suppressed under this ate conditions favorable to the 
im en red in foreign states and to! tractor, was found guilty later rule, he shall not thereafter be allowed any costs for the printing gradual disappearance of ‘such 
} cle up any questions as to jur-_| of defrauding finance companies of such briefs or any new briefs provided for hereunder, and shall prejudices. And conversely, we 
isc tion. . to which he shifted his loans, pay to his adversary the printing costs of his adversary’s new briefs, know that statutes or public pol- 
| tn 31 ro sndjer| and sentenced to 10 to 20 years regardless of the outcome of the appeal. icies which support or condone 
aaa sane Ieee, waee in jail | Adopted December 19, 1949. Jim Crowism, and other forms 
g Pic “ida ae, & decree for SEmOny ncnenianee |of caste, simply solidify discrim- 
o, Upport is final and binding | ¢ «Ge Ge OS OE GECEGE CECE GEDE GE DE CECEGECEGER. ee ination, giving it the gloss of 
on “he courts as well as the par- | (™—= : respectability”. 
hes. in so far as any arrearages ef J - . te ae 
thereunder are concerned, THE NEW JERSEY LAW JOURNAL EXTENDS ie commune dee gen 
igh it may be modified or al- ef *| eral stated that the obligation of 
oe, 8 Se ees pene. Te |e i the individual in this field was 
Lourts of Florida have no power | §y ? > 4 no less than that of the govern- 
- ‘ter or modify a decree as to Season 5 Greetings MY |ment. Each person has a duty 
th eer gion one though ¢ & not only to stand up for his own 
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DIGESTS OF RECENT OPINIONS 





|nature of the expert’s testimony 
was revealed on direct examin- 


EVIDENCE — PRACTICE—There | pose, and that the generators 4tion. No objection was made 


is no error in denying a blanket; had never worked properly hke-| 
cause in their construction they | 
failed to provide for the fréquent | ‘€S 


motion to strike a witness’! 
testimony as incompetent, 
where a part thereof is com- | 
petent. 
—A motion to strike testimony 


and repeated circuit breaki 


they were to be put by defend- 
or an objection should partic-| ants. Plaintiff produced an ex- 
ularize the testimony objected | pert who on direct examination 
to. | testified he had first been in- 
—Objections to evidence must be ‘formed by plaintiff of all the de- 
timely and come too late when. tails of construction of the gen- 
made after all the testimony ©'2t07S and had then examined | 
has been given and is in the them in defendant’s plant and 


record. 

Digested from an opinion by | 
Wachenfeld, J. rendered Dec. 9,| 
1949. Supreme Court. Beam v. 
Kent. For appellants—Thomas L. | 
Morrissey (Patrick A. Dwyer on! 
the brief. Carpenter Gilmour & 
Dwyer, atty‘s). For respondents 
—William H. Osborne, Jr. (Al- 
fred R. Becker on the brief. Pit- 
ney, Hardin & Ward, attys). 

Plaintiff had judgment in the 


;dust and fumes in defendant’s| 
plant resulting from improper | 
ventilation. The expert was cross , 
;examined by defendant and at} 
the end of his examination, 
which occupies 30 pages of rec- 
ord, defendant asked that his} 


‘cause it was based in part on 
hearsay. The trial court offered 


Pee : ri n rticular testi- 
Law Division for the unpaid bal- | to strike any pa ul 


d ie menavetnres well’ mony or piece of testimony bas- 
—— sae oes B /ed on information received from 


to defendant. The defense was| ieee : 
, | Plaintiff. Counsel did not accept 
~- cage gan cag ag a | this offer but insisted that since 
e use to which the then atl the witness’ opinions were based 
were to be put, had relied on! ;, part on hearsay they should 
plaintiff's representation these | all be stricken. The court showed, 
generators were fit for the pur- | as the record indicates, that 
numerous answers were not 
| based on hearsay but on the wit- 
;ness’ own observations and 
| knowledge. Counsel insisted on 
| pressing his motion to strike the 
| entire testimony. The court then 
|denied the motion and defend- 
ants assert this was prejudicial 
| error. 








‘SAVE with 

















MORTGAGE 


| Held: The opinions and con- 

/ clusions of experts must be based 

FUNDS on facts within their own know- 
AVAILABLE |ledge which they detail to the 
ATTRACTIVE | jury or on hypothetical questions 


jembracing facts testified to at 
the trial. But the objection here 
made by counsel was too broad 
as it included all the testimony 
and part of it, at least, was 
neds based on the _ witness’ 
own knowledge and observations 
and hence competent. There is 
no error in denying a blanket 
motion to strike testimony part 
of which is competent. 
Furthermore, the objection 
was made too late. The hearsay 
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ng} 
/occasioned in the use to which, 


| that in his opinion their poor| 
|operation was due to chlorine} 


entire testimony be stricken be- | 


until after full cross examina- 
tion. Counsel cannot gamble on 
timony being favorable and 
| then on finding it adverse, inter- 
pose objection. Objections must 
be timely and must be made to 
the question, not after the test- 
imony has all been given and is 
/in the record. 


| Affirmed. 


| APPEAL — Appeal does not lie 


to the Supreme Court from a 
County Court judgment en- 
tered after Sept. 15, 1948 even 
though the action was pending 
prior to that date. 
PRACTICE — EVIDENCE—Held, 
under the circumstances here 
| present it was an abuse of dis- 
| cretion and prejudicial error 
| to refuse to permit plaintiff to 
introduce additional material 
after defendant 
involuntary dis- 


| testimony 

| moved for 

| missal, especially since court 

| was informed statute of limit- 

| ations had run against new 
| action. 

| NEGLIGENCE R.S.  21:1-44 
which requires shippers of ex- 
plosives and dangerous mater- 
ials to label packages as to 
contents, imposes a duty on 
shippers the violation of which 
is basis for a negligence action, 
but does not impose absolute 
liability. 

STATUTES — To effect a change 
in the common law, the legis- 
lative intent so to do must be 
clear and plain. 

Digested from an opinion by 
Burling, J., rendered Dec. 9, 1949. | 
| Supreme Court. Carlo v. Okonite. | 
For appellant — Joseph Coult 
(Wilbur Stevens, atty). For re- 
spondent Harry Tartalsky 
(O’Brien & Tartalsky, attys). 

Defendant appeals from a 
judgment of the Appellate Divi- 
sion based on a unanimous opin- 
ion reversing a judgment of the 
Passaic County Court entered | 
Oct. 14, 1948 on a motion for in- 
voluntary dismissal. Plaintiff 
moves to dismiss this appeal and | 
defendant has filed an alterna- 
tive petition for certification. 

The action was based on negli- 
rence. The complaint alleges 
plaintiff was injured when a case 
bromine exploded while in 
and that defendant 
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its duty in failing to 
mark and label the 
package in accordance with a 
statute of New Jersey and cer- 
tain regulations of the I. C. C. 
Defendant denied negligence 
and pleaded contributory neg- 
ligence and assumption of risk. 

fhe ILC.C. regulations name 
sromine as an explosive. The 
N. J. statute does not list bro- 
mine although it provides that 
no person shall deliver explosive 
or dangerous material to any 
carrier without marking the con- 
tents on the container and that 
for failure to comply with this 
provision, in addition to the pen- 
alty prescribed, “the offender 
shall be civilly liable for all dam- 
age that may occur therefrom”. 

When plaintiff had presented 
his case except for damages, de- 
fendant moved for judgment on 
the ground that no negligence 
was proven. Plaintiffs attorney, 
who up to then was under the 
misimpression that the I. C. C. 
regulations applied, asked per- 
mission to produce evidence as 
to the explosive and dangerous 
character of bromine so as to 
come within the statute. The 
trial court, despite the fact that 
the statute of limitations had 
run, denied the request and 
granted the defendant’s motion. 
Held: Appeals from judgments ‘ 
in the County Court entered af- 
ter September 15, 1948 are lim- 
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Junior Section Gets off to Early Start 
Under New Chairman 


Activity of the Junior Section of 
the New Jersey State Bar Associ- 
ation will get underway under 
the direction 
of the newly 
elected chair- 
man, Jerome L. 
Kessler of 
Newark when 
the first con- 
ference of the 
new year is 
held in the Po- 
lice Magis- 
trate’s court- 
room at Eliza- 
beth Police 
Headquar- 
ters Monday night, January 23. 
John R. Sailer of Elizabeth is 
in charge of arrangements for 
the meeting which is the first of 
the new administration. Edwin 





J. L. Kessler 


Segal, immediate past chai 
of the Junior Section, 
rated the conference series + 
is held each month in diff 
parts of the state. 

Thomas McKay, Jr., of 
ark has been named chairm 
the monthly luncheon prog 
of the Junior Section in th 
sex County area and He 
Gorson of Atlantic City 
handle a similar progra: 


that section. Each memb:r 


the committee in charge 
luncheons wil serve as 
master for one event durin 
series. 

The new state chairm: 
the Junior section, Mr. K: 
is a member of the firm of 
& Kessler of Newark, 
former Essex County assi 
prosecutor. 
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ited to the Appellate Division, 
though the cause was pending | 
prior to that date, unless there | 
is a basis for further appeal un- | 
der Art VI, Sec. V Par. 1 of the} 
constitution and Supreme Court | 
Rule 1:2-1. None of the categor- | 
ies listed apply here and the ap- 
peal must be dismissed. However, | 
the court, exercising its discre- | 
tion, permits a review on certifi- 
cation. 

There was no proof that the 
package was in interstate com- 
merce. Accordingly, the only 
Statute applicable would ke the 
New Jersey statute if it ere 
proven that bromine 


is am ex- 
plosive or dangerous material. 


| The evidence offered by plaintiff 


therefore material. While 
the order of proof and the re- 
opening of a case to permit addi- 
tional evidence are matters for 
the trial courts discretion, that 
discretion is not boundless but 


}must be based on reason and 


conscience as related to the par- 
ticular circumstances S of the case. 











| The refusal of the court tc 


mit plaintiff to bring in the 
ferred evidence was an abi 
discretion injuriously aff: 
plaintiff’s substantial right 
a new trial is therefore gra 


The question is also rais:d 


to the effect of the N. J. st 
Plaintiff contends it creat 
absolute liability on the p 
a violator. This is not so 
statute is in derogation « 
common law and so is st 
construed. At common la‘ 
duty is to exercise care 
mensurate with the risk. 7 
fect a change in the co: 
law the legislative intent 
do must be clear and plair 


up standards of conduct i 
to create absolute liabilit; 
to fix a duty, thereby givi 
basis of an action in neglize 
which in all other respec? 
mains the same as any 
negligence action as to 
and defense. 

Affirmed. Trial de novo a 
ed. 
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The 
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The 
general effect of statutes setti 
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On the dais at the Hudson Bar Annual Dinner: (Front) Peter P. Arteserse, Association President, U. S. Attorney General J. 
Howard McGrath, Assignment Judge William J. Brennan, Jr., and County Court Judge James A. Coolahan. (Rear) Federal Judge Guy 
L. fake, Superior Court Judge Haydn Proctor, Appellate Division Judge John B. McGeehan, Referee William T. Cahill, chairman of the 
ner Committee, and John H. Yauch, Jr., State Bar 1st Vice Pres. 


AT 72nd ANNUAL DINNER OF HUDSON BAR 


oh 





Social Security Rate 
Goes Up January Ist 


John E. Manning, Collector of 
Internal Revenue, today re- 
minded employers and employe- 
es that the Federal Insurance 
{Contributions Act provides for 
'an increase in the tax rate un- 
|der the Act to one and one- 
|half percent on employees and 
}one and one-half percent on 
|employers, based on all taxable 
| wages paid on and after Jan- 
/uary 1, 1950. 


Ever since the beginning of 
the Social Security program, of 
which these taxes are a part, 
these rates have been one per- 
cent each on employees and em- 
ployers, and Collector Manning 
called attention to the change 
in order to prevent confusion 
in preparing January payrolls. 

This change does not affect 
the rates of income tax with- 
holding from wages, which are 
the same as they were in 1949. 

Employers were also reminded, 
however, that new regulations 
will be effective January 1 re- 
|garding the depositing and re- 
| porting of both the F.I.C.A. taxes 
|and income tax withheld from 














Hudson Bar 


Continued from page 1) 


very other citizen of the 
itry. It is a matter of nation- 
curity as well as a matter of 
onal honor”. 


Enlarging on this statement, 


‘rath pointed out that dis- 
is dangerous be- 
se it divides us at home when 
hould be united and because 
mbarasses us in our interna- 
al relations by furnishing 
aganda to foreign critics 
raising doubt as to our sin- 
among friendly peoples.” 
The very existence of this 
itry, and of the free nations 
‘iated with us,’ he charged, 
ends in considerable mea- 
upon how well we live up 
ur own ideals at home. We 
t do more than let the world 
v that we have the highest 
idard of living. We must 
ve to the world that our dem- 
works. Everyone of us, 


vyhat he does or fails to do, 


itably affects the composite 
ur efforts to build a peaceful 


orld” 


“Each of you,” he concluded, 





eservation of 


s a private citizen, has an un- 


dable responsibility for the 
the American 
doms. As guardians of these 
doms, you are also guardians 
he fair name of the United 


tates and of its powers of moral 


ership in the world.’ 


ATTORNEY GENERAL'S OPINION 





wages. 
Starting with wages paid in 


Formal Opinion 1949—No. 109. 
Honorable Willard G. Woelper | 
Administrative Director of the} 
Courts 

Receipt is acknowledged of| 
your letter of November 23rd,} 
in which you call our attention | 
to the formal verified petition | 
of Mr. Louis F. Beachner, an 
Official stenographic reporter, 
“requesting retirement upon a 
pension pursuant to Chapter 
402 of the Laws of 1948”; state 
that “since September 15, 1948 | 
Mr. Beachner has been paid a 
proportionate share of his salary 
from each of the counties in 
the chancery vicinage where he 


was serving’; and ask to be 
advised “whether under the 
existing statutes any pension 


awarded to Mr. Beachner would 
be payable by these counties 
and, if so, in what proportion”. 

It is our opinion, and we ad- 
vise you,+that any pension 
awarded to Mr. Beachner will 
be payable by the four counties 


S. 43:6-9 to 43:6-13, sections 43: 
6-10 and 43:6-11 whereof were 
amended by P.L. 1948, c. 402. 
The judicial officers and courts| 
named in these sections were 
those in being under the Con- 
Stitution of 1844, and the steno- 
graphic reporters referred to in 
said sections were those auth- 
orized by law before enactment 
of P.L. 1948, c. 376, which, by 
way of implementing the Con- 
stitution of 1947, provided a new 
scheme for the appointment, | 
and availability for service, of| 
official stenographic reporters. | 
However, by section 





3 of said | 
act, it was provided that the} 
reporters to be first appointed | 
thereunder “shall be the report- | 
ers serving as official reporters | 
of the old Supreme Court 

and as the official reporters of 


the Court of Chancery, and as 
the official reporters of the 
courts of common pleas”. 

You indicate in your letter 


that Mr. Beachner was employ- 


: hese s i , Re- 
altered these sections of the "tax withheld and the employ- 


evidences an intent that the 
new instrument itself was not 
to operate unfavorably upon 
persons holding public office, 
position or employment. And by 


|Article XI. Section I, Paragraph 


3, of the same instrument, it 
was decreed that 
All law, statutory and other- 
wise, all rules and regulations 
of administrative bodies and 
all rules of courts in force 
at the time this Constitution 
or any Article thereof takes 
effect shall remain in full 
force until they expire or are 
superseded, altered or repeal- 
ed by this Constitution or 
otherwise. 
We have been unable to find 
any constitutional provision 


|which could be construed as 
Ssuperseding or repealing R. S. | 


43:6-9 et seq. And if our new 
organic law can be said to have 


(Continued on Page 9 Col. 1) 


January, employers who are 
liable for more than $100 of 
these taxes in one month are 
required to deposit them in 
either a Federal Reserve Bank 
or a commercial bank authorized 
to receive such deposits for 
transmittal to the Federal Re- 
serve Bank. 

Employers have been furnish- 
ed with blank copies of Treasury 
Depositary Receipt Form 450 to 
use in making deposits. Employ- 
ers will fill out the receipt as 
a deposit slip. After the form 
|and remittance are received and 
checked by the Federal Reserve 
Bank, the deposit receipt will be 
| validated and mailed back to 
ithe employer for attachment to 
|his quarterly return. 


| The year 1950 also will mark 
ithe nationwide adoption of a 
combined form for quarterly re- 
|porting by employers of income 





|er and employee F.I.C.A. taxes. 








BONDS 


Court & Fiduciary 


BONDS 


last paying his salary and in| eq «from May 1, 1928 up until | 
the same proportion paid by September 14, 1948 as an 
each thereof, but that one-third | oic¢ja} Stenographic Reporter, | 


of the amount so directly pay- 
able by each county will be re- 
imbursable by the State Trea- 
surer upon the warrant of the 
State Comptroller. 

The reasoning by which we 


serving in the Court of Chancery | 
.... On September 15, 1948... 
he was appointed an Official | 
Stenographic Reporter ... and 
was assigned to the Chancery | 
Division”. If Mr. Beachner is} 
have arrived at this conclusion | still] in service. |} has served | 
hereinafter set forth. (if the dates forth in his 
The petition is filed under R. petition are correct) continu-| 
ously for twenty years. But un-| 


ic 


1S set 








TITLE SERVICE 


Largest title plant in the State 


COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 


® 


New JERSEY REALTY TITLE 
INSURANCE COMPANY 


NEWARK 


Che Service Exclaitaly 


der section 43:6-10, in order to} 
qualify for retirement on pen- | 
sion a stenographic reporter | 
must have served continuously | 
in the Court of Chancery or | 
any one circuit (on the law| 
side) for at least twenty years. | 
In view of the reorganization | 
of our court structure under the | 


Constitution of 1947, and the} 
® ® provisions of P.L. 1948, c. 376| 
by which there was created an| 
integrated system for the ser-| 


vice of stenographic reporters, | 


the first question to be deter- 
mined is whether the continu- 
Ous service in the one court! 
or in any one circuit of the} 


other court, required by section | 
43:6-10, is possible of attainment | 
at all or is possible of attain-| 
ment only by continued service 
in that division of our Superior 
Court which can be said to be} 
the counterpart of the Court of} 
Chancery or the particular cir- 
cuit on the old side. 

The whole tenor of the Sche- | 
dule of the Constitution of 1947 | 


| 


law 





—We Cooperate With Attorneys— 


SARASOHN & CO. | 
| FIRE ADJUSTERS FOR THE | 
POLICYHOLDER 


786 Broad Street, 
Newark 2, N. J. 


MArket 3-3213-4 


TRENTON 























PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,000 or less 
i7 ACADEMY ST., NEWARK 2, N. J. Mitchell 3-4430-1-2-3 

















The salary of this bank’s first’ 
president was set at $300 a year 
—but on his own recommenda- 
tion, and for the sake of econ- 
omy, this was later reduced to 
$250. 


A FIXED POLICY 


The National State Bank’s policy as 
executor is to retain, for legal ser- 
vices required in administering the 
estate, the testator’s personal attor- 


ney. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Member Federal Deposit Ineurance Corporation 
Charter Men-ber—Newark Clearing House Association 











~ by VA after that date. Loans 





Page Four 


NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 22, 1949 





72 N. J. L. J. Index Page 4 














24 











7 


New Jersey Lam Journal 


Established 1878 


‘ 
t 


ALFRED C. CLAPP, Editor 


ASSOCIATE EDITORS 
Leon S. Milmed 

Morris M. Schnitzer 
G. Dixon Speakman 
Clark Crane Vogel 

Joseph Harrison Malcolm D. Watson 

Ward J. Herbert Joseph Weintraub 

Jerome L. Trachtenberg, Managing Editor 


Milton B. Conford 
Harold H. Fisher 
Richard F. Green 
Israel B. Greene 


Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 
24 Edison Place, Newark 2, N.J. 
Mitchell 2-0075 
Aaron Skinder, Publisher 


Subscription Rates 
One Year $5.00 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N.J., under the Act of March 3, 1879 


THURSDAY, DECEMBER 22, 1949 
THE NEW COMMERCIAL CODE 


The relatively small percentage of the Bar of the State present 
at the mid-winter luncheon of the State Bar Association heard in- 
teresting talks about the Uniform Commercial Code which is being 
Grafted with the hope of eventual adoption by all of the forty-eight 
states. The steps toward a final draft began in 1945, and work has 
gone on steadily ever since under the joint auspices of the National 
Conference of Commissioners on Uniform State Laws and the Amer- 
ican Law Institute. The drafting work is near completion. After a 
meeting to be held in May, 1950, the final version is expected to be 
ready for publication. 

The plan is very broad in scope and may seem even radical on 
first impression. This single act, if passed, will embrace all of the 
fields now covered by existing uniform commercial acts, and more, 
too. For example, the uniform acts on Negotiable Instruments, 
Sales, Warehouse Receipts, Bills of Lading, Stock Transfers, Con- 
ditional Sales and Trust Receipts will be superseded. In addition, 
chattel mortgages and other security transactions will be covered, 
as well as bulk sales, bank collections, letters of credit, foreign 
banking transactions and other business dealings. 

Why is new legislation needed in these fields? It is argued that 
the existing uniform laws are getting old, several of them having 
been drafted before 1910. A lack of uniformity has gradually de- 
veloped through differing applications in the various jurisdictions. 
What is more vitai, business methods have changed in many re- 
spects since our old statutes were adopted, and the best reason 
for presenting the new Code to the states is that commercial law 
should be kept in step with commercial practices. 

The new Code has been drafted with that major objective in 
mind. A single example will indicate the extent to which it has 
been attained. If manufacturer A offers in writing to sell certain 
goods to merchant B at $20 a ton and states that his offer is firm 
and will remain open for two months, that offer under existing law 
may, of course, be revoked at any time before acceptance. It will 
be useless for B to try to accept it after the revocation even though 
the two-month period has not expired. Under the new Uniform 
Commercial Code the result would be different. Acceptance by B at 
any time within the two-month period would create a contract, in 
spite of A’s attempt to revoke his offer. The Code provides that an 
offer to buy or sell goods, stated in a signed writing to be firm” | 








for a period not in excess of three months, is not revocable during | 
that period. It is immaterial that no option price or other consid- 
eration has been paid to keep the offer open. Why are this and 
other changes in the law being suggested? Because in actual prac- 
tice businessmen do make firm offers for specified periods and 
consider themselves bound by them. The law should be made con- 
sistent with practice, say the proponents of the Code. 

The new Code, if adopted, will brinz about many other chang- 
es. Whether we should have it or not is a question requiring care- 
ful study. Although the work of drafting has gone forward over a 
period of years, and the views of lawyers, scholars and business- 
men have been obtained and considered, the fact seems to be that 
the average practitioner has heard little about the Code and 
probably has paid slight attention to what he has heard. The time 
has now come when we shouid all find out what is proposed and be 
ready, as New Jersey lawyers, to contribute to the discussion which 
is bound to arise after a bill is actually presented to our legislature. 
In fact, we should be ready before that, because once a bill has 
been introduced there can, unfortunately, be little room for 
amendment, thtis being a uniform law which will lose its value if 
our act differs substantially from the acts of other states. 








The drafters recognize the problem of getting information 
about the Code to the practising lawyer. At the mid-winter lunch- 
eon Dr. Soia Llewellyn, one of the speakers, suggested that prac- 
tising law institutes might be organized. This is a worthwhile sug- | 
gestion; but whatever methods are to be followed, it is none too 
soon for lawyers’ groups to consider the proposed Uniform Com- 
mercial Code as the subject of an educational program. 


VOA. Adopts Regulations Against Discriminatory 
Covenants 


be affected. 

As applied to mortgage lend- 
ers, any guarantee issued for a 
loan on property subject to a re- 
corded covenant barred by the 
regulations would be affected in 
the event of subsequent default 
and foreclosure. In such cases, | 
the lender’s option of transferr- | 
ing the property to V-A, which | 
he normally has the right to do, ! 
would be nullified if the cov-| 
enant was still effective of re- 
cord at the time of the proposed 


transfer. 


Regulations to bar restrictive 
covenants based on race, creed 
or color in connection with 
home loan mortgages guarante- 
ed for veterans under the GI 
Bill will go into effect next Feb- 
ruary, Veterans Administration 
announced today. 

The new regulations will ap- 
ply to all such covenants created 
and recorded subsequent to Feb- 
ruary 15, 1950, and to all GI 
mortgages guaranteed or insured | 





guaranteed or covenants record- 
ed prior te February 16 will not 


Wage and Hour Law 
Minimum Pay Exemptions 
Explained 


Since enactment of the new 
75-cents-an-hour minimum wage 
and other amendments to the 


Fair Labor Standards Act, em-| 
ployers generally are showing | 
increasing interest in that sec- | 
tion of the law under which ap- | 
prentices, learners, handicapped | 


workers and messengers may be 


employed at less than the mini- | 
mum wage. All the amendments | 
become operative January 25,| 


1950. 


Arthur J. White, Regional Di- | 
rector of the U. S. Department of | 
Labor’s Wage and Hour and/| 
Public Contracts Divisions, with | 
offices at 341 Ninth Avenue, New | 
York, N. Y., said that the Act, | 
better known as the Wage and} 


Hour Law, permits the Adminis- 


trator to issue special certificates | 
authorizing the employment of | 
these types of workers at sub-| 
minimum rates. Such certificates | 
may be issued only to the extent | 


necessary to prevent curtailment 
of employment opportunities. | 
The procedure for obtaining the | 
certificates varies with respect | 
to the four types of employees | 
involved. 

“Applications for handicapped 
workers’ certificates may be ob-| 
tained from the Divisions” re- | 
gional offices at 341 Ninth Ave.,| 
New York, N. Y.,’’ Mr. White said. | 
“That office will issue the cer- | 
tificates to employers only upon | 
presentation of satisfactory evi- | 
dence that a particular worker is | 
handicapped as a result of age, 
physical or mental deficiency or | 
disability and is, therefore, un- 
able to earn the legal minimum | 
hourly wage.” 

Learner certificates are issued | 
only by the Wage and Hour and} 
ruvlic Contracts Division, U. S. 
Department of Labor, Washing- 
ton 25, D. C. However, applica- 
tions for such certificates are 
available at the New York City 
regional office which is in charge 
of the enforcement of the Wage 
and Hour Law in the States of 
wew York and New Jersey. 

Student - learner certificates 
are also issued by the Division 
in Washington, but applications 
ror such certificates are avail- 
abie at the New York City re- 
zional office. 

As to messengers, employers | 
inay apply to the national office 
in Washington for subminimum 
wage certificates authorizing the 
employment of persons primarily 
engaged in delivering letters and 
messages. The regulations under 
which such certificates would be 
issued are now being revised. 

Mr. White said that revision 
oi the reguiations governing the 
approval of apprenticeship 
agreements is also now under 
way in Washington, with the 
cooperation of the Labor De- 
partment’s Bureau of Appren- 
ticeship. Notices of changes in 
ihe messenger and apprentice 
regulations will be forthcoming, 
he anticipates, well in advance | 
of the effective date of the 75- 
cent minimum wage. 

“Meanwhile, as a temporary 
measure, the Administrator is- 
sued a formal order, etiective | 


January 15, which allows the} 


apprenticeship agreements that 
have been approved and regis- | 
tered prior to the effective date 
of the amendments, to remain 
in full force and effect and to 
be deemed to be a certificate au- | 
thorizing the wage rates speci- | 
fied therein, unless and until re- 
voked, rescinded or modified. 
Thus, continued employment un- 
der many such agreements will 
be assured,” he added. 


Employers and employees who 
desire full information regard- 
ing these exemptions, or wish to 
make application for certificates, 
should direct their~ inquiries to 








the New York City regional office. 


New Pretrial Rules 


(Continued from page 1) 
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1. The factual contention of the plaintiff as to the liabili:, of 
the defendant. -— 
2. The factual contention of the defendant as to non-liab lity Bog ; 
and affirmative defenses. hold 
3. Any amendments required of the pleadings. the 
4. Any issues raised by the pleadings that are to be aband eq § 
5. The details of the damage as of the date of the pretrial | «ar. 
ing. Particular attention should be given to the answe-s ty ‘lee 
interrogatories, if any, on these matters. Do the an: vérs - " 
represent the details of the claim as of the pretrial -on- = . 
ference date? _ 
6. Any stipulations on the subjects of liability or damage ‘hat : ‘ 
have been agreed upon. In this connection conside able a : 
time may be saved if the attorneys for the parties will om- A ie 
municate with each other prior to the hearing and d. cuss@- ; 
possible admissions and stipulations. 
7. Will the trial be facilitated by the preparation and de. very : 
to the court of a trial memorandum? . Divis 
8. The situation with respect to probable settlement. m a 
9 sion 
i detenedtaasnincncasnsadidwaeah vanay tions eeckinang is deni sadbeteasuseicoeines teaceend meee same 
The Assignment Judge will consider application for SPE IAL 
PRETRIAL HEARING in complicated or involved cases. TEE 
By order of the Court. no lc 
to be 
County Clerk: exver 
eror 
(NOTE: Item 9 is left blank and may be used, for examp) , to te . 
indicate whether the presence of the parties will be require d at @ Cour’ 
the conference. This will be more often the case in Cha: cery@f was | 
Division than Law Division actions.) , ( 
Adopted December 19, 1949. Divis' 
in Ju 
Form No. 34, Pretrial Order, is amended to read as follow daily 
(Caption) of thi 
The parties to this action or their attorneys having appeared ( 
before the Court at a pretrial conference, the following action § sions 
was taken: “Wievas 
1. It is ordered that the following amendments tc theff such: 
pleadings are allowed: “Bieren 
2. The parties agreed that the trial of this action shell be Shall 
based upon the pleadings as amended, except that the following date « 
issues raised hy the pleadings are abandoned: Batter, 
3. The parties agreed to stipulate the following fact - sige 
4. The parties agreed that the following documents, «hich . ~ 
were marked for identification and initialed by the court, may be ip 
received in evidence: 7 _— 
5. The parties agreed to limit the number of experi wit-f;, Ps 
nesses as follows: = *p 
: 6. The parties agreed that the following are all o: the Cc “ 
claims for damages in this action as of the date of this conference A a 


7. The parties agreed on the following matters: 

8. The parties are ordered to file briefs with the 
and to furnish copies to opposing counsel, on the points, and 
the times hereinafter indicated: 


Judge 
Attorney for Plaintiff 


Attorney for Defendant 
Amended December 19, 1949. 


Rwes A i8, and A 19 are adopted as follows: 
Rule A 18. Integrated Civil Trial Calendars. 

(a) In each of the counties where there are two or mo 
time county judges, and where the Chief Justice has as 
judges of the Superior Court to sit in the County Court, and 
of the County Court to try cases pending in the Superior 
the trial calendars of all civil cases pending in the Law Divisi 


the Superior Court and County Court, except as hereinafter pr0- 


vided, shall be integrated into one list kept in chronological 
in accordance with the time each case reached issue. The inte 
list shall be used for the purposes of trial, pretrial confer 
and motions under the direction of the Assignment Judge, f 
disposition of all such cases by the available judges of the Su 
Court and County Court in the county without regard to w! 


the actions were instituted in the Superior Court or in the C un} 


Court. The integrated list shall not include proceedings in | 2 
prerogative writs which shall only be heard by a judge 
Superior Cour:, or any other matters which can be heard o 
an Assignment Judge, or matters which can only be hearc 
judge of the Superior Court, or matters which can only be 
by a judge of the County Court. 


(b) Cases shall be listed in a weekly call at the close c 
trial conferences, the week fixed for each case to be deter 








TT 
















by a schedule to be prepared by the Assignment Judge. The stat 





dard to be followed by each Assignment Judge shall be tha 
weekly call will list a number of cases sufficient to produce a 
4 cases per day per available trial judge for each of the tria 
of the particular trial week and the first day of the next succ: 
trial week. If, as the result of experience, it is found that rp 









4 cases in a day’s call does not normally produce enough tr 2/s 





occupy the time of each available judge durihg usual court 












then the number shall be increased so as to correct such con: 10 
(c) A weekly call shall be conducted each Friday at 1 


of the prescribed minimum daily trial lists. 
(d) A daily call shall be conducted each trial day at 1! AM 
by the Assignment Judge or in his absence by a judge designa’ 
by him. He shall assign the cases for triai before available 
of the Law Division of the Superior Court and the available | 
of the County Court, in the order the cases appear on the 
list and without regard to whether the case assigned was ins 





(Continued on page 5, col. 1) 


AM 


by the Assignment Judge or in his absence by a judge desis nate? 
by him. Every effort shall be made to fix trial dates agreeasle * 
counsel if the same may be done consistently with the preparau™ 








AY 











judge 
judges 

dail 
titur 
—_— 
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New Pretrial Rules 
of (Continued from page 4) 
ity #ed in the Superior or County Court. A case in the daily call shall 
hold its position from day to day until reached unless counsel with 
4 the approval of the Assignment Judge agree upon a new date. 
ed, 


(e) The integrated weekly motion calendar on Friday shail 


wid be assigned to a single judge unless in the judgment of the Assign- 
Ave ment Judge disposition of the list requires the assignment of 
vers more than one judge. All other full-time judges shall conduct 
oN- & trials, pretrial conferences, or preside on other scheduled matters. 
; No pretrial conferences shall be held in the counties of Bergen, 
1at@ pcsex, Hudson, Passaic and Union on Friday except in the week 
40l¢@ se- aside for pretrial conferences. 
9M- @ Acopted December 19, 1949 to be effective January 1, 1950. 
Rule A 19. Pretrial Conferences. 
ery (a) Not more than 3 pretrial conferences of cases in the Law 
Division of the Superior Court, and in the County Courts, and not 
more than 2 pretrial conferences of cases in the Chancery Divi- 
sicn of the Superior Court shall be noticed for pretrial within the 


wn 





and 


ie hour before the same judge. 

I (b) The County Clerk of each county is charged with the 
respcnsibility for preparing 
notices. He shall, before preparing and mailing the notices of cases 
to be pretried on a particular day, analyze the list and, to the 
extent possible, notice all cases of the same lawyer or law firm 


mailing pretrial conference 


before the same judge and consecutively. Where there is an in- 


to t€ 
{1 at@ Court judges without regard to the court in which the action 
‘ery # was instituted. 

(c) Each Assignment Judge and each judge of the Chancery 
Division, shall schedule pretrial conferences for appropriate dates 
in June of each year in such numbers as to produce adequate 
daily trial lists for the first two trial weeks following the opening | 
of the succeeding September Stated Session. 

red (d) Pretrial conferences of cases pending in the Law Divi- 

ion sions of the Superior Court and County Court in the counties of 
Bergen, Essex, Hudson, Passaic and Union shall be scheduled in 

he @ such a manner that only one of said counties will hold pretrial con- 
Tté 








sI 
ds 
al 
eC 
A 
ich 
mm be 
an 
"ite # tudson, Passaic or Union 
Court of sucn county. 
Adopted December 19, 1949 
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Additional Rules 
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rated list assignments shall be made to Superior and County 


neces in any one week. The Assignment Judges of said counties 
ill jointly prepare a schedule fixing the weeks from the effective 
> of this rule to the end of the court year, and annually there- 
er, during which each of said counties will schedule pretrial 
iferences, and shall cause such schedule to be published. The 
ignment Judges of Middlesex and Union Counties shall arrange 
trial] conference schedules for their respective counties in such 
nner that the dates for such conferences will not conflict. 

‘e) In the week set aside in the counties of Bergen, Essex, 
pretrial 
ll be tried in the Law Divisions of the Superior Court or County 


conferences, no actions 


to be effective January 1, 1950. 


on other subjects 


Court Orders 
Page 7 
Harrison Appointed To 
Committee on Ethics in 
Administrative Agencies 


Joseph Harrison of Newark has 


9een named as a member of the 
‘Committee on Administrative 
Practitioners — Admission and 
Ethics” which includes stand- 


administra- 
committee 


conduct for 

officials. It is a 
f the Section of Administrative 
Law of the American Bar Associ- 
ation and has been directed to 
the problem of standards 
officers and 


for administrative 
and make re- 
‘ommendations thereon. Aaron 
L. Ford of Washington, D. C. 
‘~hairman of the committee. 


practitioners, to 


-_ 
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| SECOND REPORT OF COMMITTEE ON PROBLEMS OF PRETRIAL 
CONFERENCE AND CALENDAR CONTROL 


iTO THE HONORABLE CHIEF 

JUSTICE AND JUSTICES OF 

THE SUPREME COURT OF 

NEW JERSEY: 

This second report is con- 
cerned with the pretrial hearing 
}and the functions of the Court, | 
| attorneys, and parties, at a pre-| 
trial hearing, the content of the 
pretrial order, and the rule pro- | 


viding for the procedure. | 


Introduction 
| The Pretrial Conference Rule 
(3:16) prescribes that in the 
cases to which it applies a con- 
ference shall be had in open 
;court between the parties to 
consider: (1) the simplification 
of the issues; (2) the necessity 
or desirability of amendments 
to the pleadings; (3) the possi- | 


bility of obtaining admissions of | 
fact and of documents which will | 
avoid unnecessary proof; (4) the 
limitation of the number of ex- 
pert witnesses; (5) such other 
matters as may aid in the dis- 
| position of the action. 

It is obvious that the basic 
purposes of this rule are mani- 
fold. It is designed (1) to reduce 
the actual trial of cases to a de- | 
termination of the basic factual 
and legal between the 
parties and to make certain that 
the parties are fully cognizant | 
of those issues in advance of the 
trial; (2) to remove entirely the 
need for formal proof of facts| 
and documents and_e records 
about which there is and can be 
no question between the parties; 
(3) to put the pleadings in final 
form for trial the issues 
framed at the hearing; and (4) 
to pare down the number of ex- 
pert witnesses and unnecessarily 
burdensome cumulative evidence. 

More generally it may be said 
that the purpose of the confer- 


issues 


f 
Ol 


ence is to strip away all the 
trimmings with which a cause is 
sometimes invested by the par- 
ties, to reduce their controversy 
to the basic issues that they 
hope and intend to try, to get at 


fewest pos- 
to eiiminate 
zame or proof 


those issues with the 
sible preliminaries 
the hide-and-s« 


which all too often pervaded 
trials and ration there- 
for in the pa to eliminate the 
element of from the 
court room require the 
parties to stat ir to stipulate 
the factual and the legal issues 
between them 

It has been in the 
past that the ovides no 
authority for o request 
a party to state ‘tual con- 
tention of hi the con- 


nderestimates 


erence. This vie 
] When it 


broad 


1ts 

speaks of simplif the issues 
the ‘qualifyin ord “legal” is 
not used. Obvic t would lose 


. + ++ ¢* 
Jart of its efile 


legal and not fa 
contemplated. 
In any event 
power granted t 
section (5 of 


veness if only 
1 issues were 


2 discretionary 
> trial court 
considering 


oY 


such other matter may aid 
in the disposition of the cause, 
effectively permits the require- 
ment for statements of factual 
issues by the parties 

Our rule is patterned after 
Federal Rule 16 and the right 


of the court in the Federal do- 
main to seek statement of 
the factual content of the 
parties seems to have universal 
recognition. For example, in an 
exhaustive discussion of the 


the 


10ns 






| practice on the Federal scene by 
| Judge James 


Alger Fee of the 
Oregon Federal District Court, 
appearing in 48 Col. Law Review, 
at page 505 it is said that: 
“The purpose of the pretrial 
hearing should be to bring 
out and discuss all of the 
facts which surround the 
transaction, or rather all 
of the claims of fact.” 
In any event, in order to re- 
move any doubt as to the scope 
of our rule, attached hereto is 
a proposed revision. which will 


'thorough participation 





set at rest any such question. 
It should be noted that the word 
“hearing” has been substituted | 
for “conference” throughout | 


| this report and in the proposed | 
revision of the rule as that word | 
|appears to be more appropriate | 


| 


to the procedure. 
After over a year of experience 
it is: perfectly obvious that in| 


| order for the pretrial hearing to | 


become a useful and integral | 
part of our machinery for the} 
administration of justice, certain 
matters must be recognized as| 
essential by the bench and the} 
bar. They are: (1) a recognition 
of resulting benefit from the| 
practice, (2) a willingness to co- 
operate wholeheartedly in the| 
administration of the rule, (2) a} 
thorough preparation for the) 
hearing by the attorneys for both 
parties, (4) wholehearted and | 
in the} 
conference by court and counsel | 


to the end that the basic factual | 


| and legal issues may be explored | 


and stated fully and admissions | 
and stipulations made of all facts | 
and exhibits about which there 
can be no justifiable denial, (5) | 
proper and adequate drafting of 
the pretrial order by the court. | 


Section I 


PREPARATION FOR THE 
PRETRIAL HEARING 


The rule (3:40-6) should be 
mandatory that two weeks no- 
tice of the pretrial hearing be 
given to all attorneys. Departures 
from this requirement, which 
resulted from growing pains, 
may now be regarded as asso- 
ciated with the past. Attorneys | 
should be able to rely upon the 
fact that a pretrial hearing will 
not be called on a shorter notice 
without their consent. 

A period of two weeks unques- 
tionably is ample time for prep- 
aration for a pretrial hearing. 
This is particularly true if the 
person who expects to try the 
case prepares for and appears 
at the pretrial hearing. 

Proper conduct of the pretrial 
hearing depends upon proper 
notification of all parties. The 
court clerk should, to that end, 
maintain records which will in- 
dicate the date of service of the 
Summons on all defendants, and 
hese records should also clearly 
how the names of all the parties 
and of all the attornevs involved 
in the cause. 

Generally speaking, the pre- 
rial hearing should not be sched- 
uled until all preliminary matters 
have been concluded. Discovery 
proceedings, if any, should be 
‘ompleted, interrogatories an- 


swered, admissions furnished if 
demanded, physical examina- 
tions conducted and all docu- 


ments and exhibits made avail- 
able for production at the pre- 
trial hearing. 

What should attorneys do by 
way of preparation? 

The notice should be read 
carefully immediately upon its 


receipt. Compliance with its 
specifications will make for sat- 
isfactory preparation. 

In any event, the file should be 
examined completely. Does it 
contain full and adequate factual 
material with respect to the 


cause of action of the plaintiff 


or the defense of the defendant? 

From the material available 
then can the factual contention 
of the plaintiff with respect to 
the liability of the defendant be 
stated so that the factual issue 
will be full, clear and unequi- 
vocal? Can the factual conten- 
tion of the defendant as to his 
non-liability and his affirmative 
defenses be stated so that the 
issues will be full, clear and un- 
equivocal? 

If not, immediate steps should 
be taken by the respective at- 
torneys with the parties and the 
witnesses to achieve this objec- 
tive. 

Are the legal issues and theo- 
ries on which the attorneys ex- 
pect to try the case perfectly 
clear in their files and in their 
minds? Can they be stated clear- 
ly and succinctly? If not, they 
should be written down in ad- 
vance of pretrial. Has all the 


;necessary research of the law 
| been completed so that there is 


a full understanding of the legal 
propriety of any issue to be pre- 
sented? Are the pleadings fram- 
ed so as to permit the claims and 


‘defenses to be presented? 


Are all of the exhibits and 
documents necessary to the es- 
tablishment of the case in the 
file and available for production 
and marking at the hearing? If 
not, immediate arrangements 
should be made to procure them. 
It should be clear that all docu- 
ments and exhibits which are in 


|existence at the time of the pre- 
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trial hearing must be introduced | 
and marked at the pretrial hear- | 


ing if they are to be introduced | 
at the trial. 
Have all of the items of dam- | 


age been covered properly by the | 
answers | 


Interrogatories and 


thereto? Have additional items | 
appeared since the answers were | 


furnished? This information | 
should be made available on pre- | 
trial day. 


When the file is complete and | 
the attorneys for the parties are | 


satisfied that the cause is ready | 
to be discussed, then they should | 
give individual consideration to} 
settlement | 


a basis on which 
may be made. 


At this point a very important | 
Counsel | 


step becomes urgent. 
should communicate with each 
other, and discuss their factual 
and legal contentions, attempt 
to agree upon factual stipulations 
and admissions, upon the legal 
issues to be presented, upon 
items of damage, upon exhibits, 
and explore the settlement sit- 
uation. If any agreements are 
reach7< >t this time the pretrial | 
will be facilitated and expedited | 
for them and for the court if| 
they are reduced to writing im-| 
mediately. 

This preparation conscien- 
tiously engaged in will insure and | 
guarantee a thorough and sat-j} 
isfactory pretrial. 

Section II 
PROCEDURE AT THE 
PRETRIAL HEARING 

The success of the hearing de- 
pends primarily on the trial) 
judge. His must be the control- 
ling hand. His must be the guid- 
ing mind. What he makes of it, 
that it will be. 

The pleadings must be present. 
It is recognized that when un- 


complicated issues of negligence, | 


breach of contract, 


materials furnished, assault and 
battery and the like, are involved, 
the pleadings may be examined 
at the inception of and during 
the hearing. But they must be 
examined so that the judge 
will get the feel of the case and 
because occasions arise 
factual and legal issues or par- 
ticular damage claims are not 
within the ambit of the com- 
plaint or answer. This spells 
trouble at the trial if the matter 
is not corrected then and there. 
However many cases present 
complicated legal issues or is- 
sues of novel impression. In such 
instances in the interest of ex- 
peditious and informed conduct 
of the pretrial hearing by 
court an additional responsibil- 
ity should be assumed by counsel 
in preparing for the hearing. Im- 
mediately upon receipt of the 
pretrial notice they should no- 
tify the trial judge that the case 
is an involved one. The respon- 
sibility is then imposed upon him 
to obtain the file, analyze the 
pleadings 
thereof in 
hearing date. 
No precise formula can be laid 
down for court and counsel to 
follow at the hearing. However, 
the objectives are standard and 
can be summarized as follows: 
(a) the general statement 
the nature of the case; 
(b) the factual contention of 
the plaintiff as to defendant’s | 
liability; 


advance of the 


Sis 


liability on | 
book account, for work done and | 


when | 


the | 


and prepare a synop-| 


of | 


(c) the factual contention of 
the defendant as to non- 
liability and separate defenses; 
(d) the statement of the legal 
issues to be determined; - 
they do not clearly appear 
from the factual contentions 


cases); 
(e) the admissions and stipu- 
lations of the parties as to facts 
and exhibits; 


| with respect to stop signs, traf-|so proved.” 


(if | 


as they often do in negligence | 


(f) the addition of further in- | 


jury or damage claims beyond 
the answers to interrogatories; 
(g) amendment of the plead- 
ings, if necessary; 

(h) ascertainment of whether 
or not trial briefs are neces- 


| Sary; 
(i) the’ situation respecting 
settlement. 


By way of illustration of a typ- 
ical pretrial hearing the follow- 
ing might be suggested: 

(1) After a perusal of the 
pleadings and perhaps a short 
general statement from the at- 
torneys as to the nature of the 

case, the court might dictate a 
| general outline of the case. 


| (2) Counsel for the plaintiff 


should then be called on to state 





| 


| 


the factual issues presented by | 


| his case. This need not be elabo- 


| rate. A short statement akin to a} 
|modified jury opening would be| 


sufficient so long as it contains 


lthe basic facts on which the| 


{claim of defendant’s responsi- 
bility rests. Here the first real 
|opportunity for intervention by 
the court arises. If the opening 

of the plaintiff does not in his 
ie gon sufficiently state the 

basic facts of the kind of claim 

| presented, then inquiry should 

| be made to elicit them. Only in 
|this way can the pretrial order 
|state the factual and legal is- 
|sues and the defendant be ap- 
prised of the fundamentals of 
ithe claim against him. 

It is difficult, if not impossible, 
to define the scope of judicial in- 
quiry appropriate to pretrial 
practice, and, as a mater of fact, 
the effect of any definition might 
in a given case be taken to be a 
limitation upon the inquiry rath- 
er than an aid to it. It does seem, 
however, that the power of the 
/Court in this respect should ex- 

‘end to the asking of any ques- 
tion which, in the opinion of 
the Court, would tend to attain 
the ultimate objective of clarify- 


ing matters in dispute. We believe | 


that the rule properly construed 
authorizes the court to ask and 
to require an answer to 
question relating to relevant and 
j}material proof which might 
properly be the subject of an in- 
terrogatory propounded by either 
side. 

This intervention of the court 
should represent inquiry but not 
inquisition. It should be fair but 
it should search out primary 


any | 


factual issues and resulting legal | 


issues or claims. Incidental de- 
tails, surrounding circumstances 
are generally not essential; 
j}at the core of the claim must be 
exposed. 


those | 


For example, in a street inter-; 


section, automobile, or pedestrian 
and automobile accident, since 
reasonably effective observation 
|is one of the basic foundations 
of absence of liability, each 
|party ought to be required to 
| put forth his factual contention 
with respect to his discharge of 
that duty. 
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authorities and 


paration by a specialist? 





Gentlemen of the Bar 

In preparing an appellate brief, after you have gathered your 
marshalled your arguments, 
versed in the niceties of your mother tongue to avoid such rhetorical 
faux pas as prefacing an important statement with the words “I do 
not think---"? After all, you do not wish the Appellate Jurist read- 
ing your brief to chuckle to himself. 

Your appellate brief is assuming more importance all the time. 
Is it not of sufficient importance in your opinion to warrant its pre- 


JOSEPH PIERCE LODGE 
Counsellor-at-Law 
537 Market Street, Camden, N. J. 





are you sufficiently 


“Quite true! Quite true!” 








In a landlord and tenant in- | Proof of every fact necessary to| trial order and thus permit the ™ 9“ 
jury case the plaintiff should as- | Sustain a claim or a defense. trial of the real dispute bet een ad 
sert his factual contention as to | It may be that a request will|the parties. Since the pretrig] Sur 
(1) whether the building where | be made to admit a certain fact.| order is a part of the record. any @ “ t 
he was injured was a one, two, | |The adversary may take the |conflict between it and the ma! 
three or multi-family dwelling, position that it has no relevancy | pleadings is likely to create con. @ 1 ' 
(2) whether the fall occurred in| to the issue. However, if it is one| fusion at a later time. No‘ably ™ t° 
a passageway, or stairway or|that can be conceded as true,| this would be so in conne tion fort 
other place under the control of | the admission ought to be made with the application of the doc. @ C2" 
the owner, (3) what and where| and the legal problem reserved |trine of res adjudicata. Am 
the defect was. (4) whether he|in the order with memoranda Furthermore, endless ate 
claims that it was one of con-/| directed to be filed, or the prob-|ment might be offered at the 
struction or maintenance, (5) | lem may be presented on a spec- | trial by way of interpretation of @;. . 
how long he knew of the exis-| ial motion. However, the impor-| the pretrial order if a contended # » : 
tence of the defect and what his| tant consideration is obtaining | discrepancy between it anc the ‘ = 
|factual allegation is on the sub-| the admission and thus avoiding pleadings seemingly presente 4 an @ .; P 
ject of actual or constructive | loss of trial time because of the advantage to one or the o:ners@.. 
notice to the landlord or owner,| necessity for formal proof of) of the parties. : y 
(6) the status of the plaintiff as| the fact. Presently some of the jucdzes, @ ~ - 
an invitee, etc. The suggestion has been made it is stated, are allowing amend- 

In sidewalk cases involving that written documents in = a,ments indiscriminately, per nit- 
nuisance injury claims the plain- case contain more opportunities ting changes in the substance of part 
tiff should recite his factual bas- for Surprise at trial than oral actions, and ordering the addi- § with 
is for the claim of nuisance as| ‘°S#mony. | tion of new theories of action by § jude 
distinguished from wear and Every document which coun-| simply reciting in the order «hat and 
tear conditions. sel expects to produce in court the complaint is amendec to prio: 

a Raley, teh ineniniean’ sicsiaaiiaas —— ner = seek to put in|charge thus and so, or to add Ame 
ten eheeseisheniin ak tee dues ce for the claim or the de- such and such a defense. This 
: ee fense ought to be produced at informal method of amendment 
|should be furnished : : ; ¥ 

my the pretrial hearing and consent is certain to cause difficult’. In 

_ The same requirement should admission sought. Marking in effect it is a form of notice 2 

be imposed with respect to the/ evidence will avoid all the for- pleading and is not proper under pail 
myriad other forms of civil ac-| mal proof and will obviate sur- our practice. es 
tions—false imprisonment, mal-| prise as well. There is no sound) For these reasons alone we °°” 
icious prosecution, libel and reason why the engineer who believe that when amendments i 
Slander, invasion of right of pri-| made the map, the technician are allowed at pretrial excent as’ 
vacy, assault and battery, etc. (who took the X-rays, the clerk to inconsequential formalities § °° 

In like manner the defendant|who mailed the letter, etc.,/ they should be formally made in oe 
should make the concise factual! should have to be produced at strict accordance with the pre- estas 
statement of his defenses and it| the pretrial and consent admis- trial order and should be s rved . hes 
should cover the basic facts of| sions sought. Where indisputable and filed. “a os 
the claims against him. In this| facts and documents are denied’ In considering the problem of by h 
way a comparison of the two | admission by a party, justice whether the pleadings should be 
outlines will reveal the real dis-| would seem to require assess-| superseded by the pretrial order § Show 
pute between the parties and the | ment of the costs of making such it should be borne in mind that § {"vet 
facts on which they are in agree- | proof against him. while our pleadings and practice g CC. 
ment. | Section IV rules have been liberalized we§ ©‘ 

Without laboring the point! SHOULD THE CASE OR ANY re not a notice pleading State, gj Wc. 

| any further the thought intend-| PART THEREOF BE DECIDED our Supreme Court having al-§ (@th 
|ed to be conveyed is that by mere} AT THE PRETRIAL HEARING ready declared that the com-§ set 
reference to legal issues in the} The problem of whether or Plaint must set forth a statement ™ Perio 
pretrial order without factual|}not a trial judge should decide Of facts on which the claim 

outlines of the plaintiff's case} the case or any part thereof at| based.* Where notice ple 3:66- 
and of the defense, the hearing the hearing has been the subject is the practice it is unders ceive 
loses much of, and in some cases, of much discussion. The view has able that the pretrial repor 
all of its vitality, This is particu-| been expressed that, where at Should supplant the pleadings@ and : 
larly so in negligence cases| the hearing the facts stated in Since the latter furnish little, U@ audit 
where the factual contentions of | the pretrial order in support of any, showing of the legal issues @ audit 
the parties are what make the|a claim or defense are insuffi-|in contention. We favor the@ essar. 
hearing productive. If they are|cient in law and dismissal of the) practice of viewing the pleadings § count 
ignored the practice might bet-| claim or defense appears war- and the pretrial order as mutual-§f audit 
ter be abandoned. ranted, such action should be ly complementary with the pre-§ prese 

With respect to the statement taken at the hearing. However, trial order being considered as 
of the legal issues it must be kept | We believe that the proper prac- paramount in the event oi con- prese! 
in mind that the parties make) tice is to direct in the pretrial flict. court, 
the issues. The court can and ‘der that the matter of dismis- Secti , or tru 

: mes ection VII 

should lend a helping hand so Sal be presented on a regular rule. ' 
as to make certain that they are motion day under rules 3:12 and TRIAL BRIEFS proce 
clearly, distinctly and fully 3:56. This procedure provides an prior to the inauguration offf appoi: 
stated and perhaps on occasion adequate record for the purposes | pretrial practice the law trial 

with entire impartiality to point Of appeal. judge never knew what kind off 044 
out one which is implicit in the Section V a case he was going to be zivel ..4 ¢ 
case as stated by the parties. LIMITATIONS ON NUMBER next for trial. He had n» Op9 ¢,..) , 

Notice must be taken by the OF EXPERTS portunity to do research i ace dischs 
trial judge that when the legal Occasionally trials are unduly | vance and he rarely was b esse0@ 4...) 
issues are set forth in the re-| protracted because the parties| with a trial brief in advan:e. 
sulting order they are exclusive.| try to outdo each other in regard That is now changed. Wit: th? Ri 

| No other issues can be raised at| to the number of expert witnes-| pretrial hearing of every cas 

ithe trial unless amendment is es called. The ancient rule that! comes the opportunity for °oul-# the eo 
sought and allowed to prevent} quality rather than quantity is|sel and the court to ca‘! ? tec eit 
manifest injustice. Therefore if| the test for evaluating testimony | briefs in advance of trial and quired 
a party insists on including an is regarded as a rule of theory,/have a direction on that the or 
issue either of liability or de-| not of action. It is a rule for the| ject incorporated in the corde substa 
fense, such issue should be in-| poor litigant, not for the party) This is one of the real assets OM eyargj 
cluded. who can afford to inundate the the new practice. At the h of -he 

The procedure outlined herein | Courtroom with experts. whenever either attorney 1B mov f 
applies equally to Chancery; Pretrial practice is designed that his case or that DMM anc es 
hearings. The fact that the ex-|to trim down trials to the es-| adversary involves a legal pro @ No jiy 
amples cited are principally law Sentials of the controversy be-|lem on which the outcom mH positio 
actions is not in anywise to be| tween the parties. depend he should feel free 9B cor yey 
understood as indicating that| Therefore, members of the bar, ask that the court direct the &fj th e: 
the principles are not equally | realizing the advantages in time change of memoranda i 20° Am onc 
applicable to Chancery actions. | 2nd money saving through the) vance of trial. So too, the cour 

limitation of the number of ex-| whenever he feels that i! hax wie 
Section III perts, ought to consult in ad-| of the litigation will call for 2°} «) = 
ADMISSIONS AND |vance of the hearing and en-| tion on a legal problem which* Poe 
STIPULATIONS deavor to reach agreement on/not entirely clear in his ‘ort Ric 
ull cooperation by the bar the subject. If they cannot, the | mind, he can provide some _ Sior Hg 
RAE ee fp ES. court should inquire into the/sure of security against rever*@ “~~: 
means that no fact or document a schedy 
material to the issue which both | matter to accomplish that end. | by requesting briefs. . llllivend 
parties know to be true or gen- Section VI At the hearing the court s 
uine and which can be so proved AMENDMENTS TO PLEADINGS {@¢! free to discuss the 
conclusively should be refused) AND THE RELATIONSHIP a ae ee = 
stipulation or marking in evi-| | BETWEEN PLEADINGS ee pe 
dence at the hearing. As Judge | | AND PRETRIAL ‘and Se ee 
'Fee put it: “Very few practicing | ORDER | 80 long as he does so with Ch" conven 
lawyers and no ethical one will | Once the legal issues have been | (Continued on page 8, col. ! “IK © 
‘stand up in court and deny thee developed, the pleadings | cases -. 
is Ss 








Each should be asked to speak | be true and can be conclusively | pose of determining wm: nether or 
not the issues are clearly stateg 
The obtaining of admissions| therein. If they are not, then 





fic signals, conditions of the 





|road and weather, 


estrian is involved, etc. 


statement which they know to 





location of| is designed to prevent groundless|amendments should be allow 
the nearest crosswalk, if a ped-|denials of facts or law which| liberally in order that the pl: 


put parties to the expense of! 


should be examined for the pur- | 


ed 
ad- 


ings may conform with the pre. 
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New Rules and Amendments 


Rule 3:5-6 is amended to read as follows: 

The filing of pleadings 
quired by these rules shall be made by filing the original and either 
a duplicate original or a clear carbon copy with the clerk of the 
Superior Court who shall forthwith forward the duplicate or copy 
to the Clerk of the county where the case is to be tried. The judge 
may however permit the original and a copy to be filed with him. 
in which event he or someone at his direction shall note thereon 
the filing date with the initials of his name and office and he shall 
forthwith forward the same to the Clerk for filing. On any dupli- 
cate or*copy filed, signatures may be typed. 
Amended December 19, 1949. 


Rule 3:55-1 is amended to read as follows: 

When a party against whom a judgment for affirmative relief 
jis sought as failed to plead or otherwise defend as provided by 
these rules or order of the court, and that fact shall be made to 
pear by affidavit or otherwise within six months of the date of 
the clerk shall enter his default or the court 


2 
a 


the actual default, 


nd other papers with the court as re- | 


| mended by 


may direct its entry. 
Amended December 19, 1949. 
Paragraph (c) of Rule 3:55-2 is amended to read as follows: 
(c) Failure to Apply for Judgment Within 6 Months. Where a 
party entitled to a judgment by default fails to apply for the same} 
within six months after the entry of a defalt under Rule 3:55-1, 
igment shall not be entered except on application to the court 
and on written notice to the party in default served at least 3 days 
prior to the hearing of the application. 
Amended December 19, 1949. 
Rule 3:66-8 is amended to read as follows: 

(a) Every receiver and trustee in liquidation appointed by 
the court shall, within 3 months after his appointment, file in the| 
office of the clerk of the court, a just and true inventory, under} 
0% th, of the whole estate committed to his care, and of the man- 
ner in which the funds under his care, belonging to the estate, are 
invested, stating the income of the estate, and the debts con- 


tr cted and expenditures by him on account thereof. He shall on 


e 
under his care, file in the clerk’s office an account, under oath, 
his trust, and of the amount 
him, and of the manner in which the same is invested. 

(b) The accountant shall 
wn in his last previous account 
ventory in the case of a accounting) and with all amounts 
lected in addition thereto; he shall state his expenditures and 
1er credits and the balance in his hands and the manner in 


&¢ 

0! 
Ol 
bi 


fj 
Tirst 


fr 
c 


ets in which he is charged which have occurred during 
iod covered by the account 
(c) The official or other person designated 
6-3 to countersign the checks or warrants signed by 
ver shall audit the account of such receiver or trustee and file a 
ort with the account stating that the accounts have been audited 
and found to be correct. Such official or person 
diting the account the fees allowed to the clerk by law for 
liting accounts under Rule 3:95-5. Where the court finds it nec- 
ary, under Rule 3:66-4, to employ an accountant, the said ac- 
intant shall, at the time the account is filed, file a report of such 
dit made by him in form as the court by 
scribe. 
(d) 
present a receiver 
court, shall report 
U 


fe 
v 
‘ 

a 
p 
3 
c 
r 


a 
e 
c 
a 


such 
p 
order of the court to re- 
and the clerk of the 
failure of 


ic 


authorized by 
liquidation, 
writing any 


The attorney 
or tr 
to the court in 


ustee in 


ich the same is invested and shall set forth any and all changes| 
ither by way of addition or diminution or change of form) in the} 


order shall | 


the receiver | 


trustee to file his inventory or account in accordance with this 

rule. The account shall be settled in accordance with Rule 3:95 on} 

proceedings in the action in which the receiver or trustee was} 
appointed. 

(e) The order ee the account shall make a finding 

that the continuance of the receivership or trusteeship is necessary 


and continuing the se sic for a fixed period; but when a 
final account is approved by order, the order shall provide for the 
discharge of the receiver or trustee. 
Amended January 21, 1948; December 19, 1949 
Rule 3:78-2 is amended to read as follows: 
Upon the presentation of the complaint and affidavit to 
the court, the court in its discretion may require proof to be submit- 


tec either orally or by affida to it in support of the statements re- 


writ 
vil 





quired to be made therein. If from the proofs the court shall be of | 
the opinion that the best interests of the ward would thereby be | 
sudstantially promoted, it may from time to time order the general 
guardian. appointed or to be appointed, to sell or otherwise dispose 
oi -he real estate or such part the reof as it deems proper. The order 
may fix the terms and conditions of the sale or other disposition 
anc establish a price below w ay *h the real estate snall not be sold. 
No hing in these rules shall be taken to authorize the sale or dis- 
position of any property contrary to the provisions of any will or 
conveyance by which the same were devised or granted to or for 
the benefit of the infant or incompetent. 
Amended December 19, 1949. 

Rule 8:10-6 is amended by adding paragraph (f) reading as 

vs: 

(f{) The Administrative Director of the Courts may, where 
ssary, direct a magistrate to hold more frequent traffic ses- 


ns, or to coordinate sessions held by him with those regularly 
duled by other magistrates in the county. 
ended: December 19, 1949. 


Rule 8:10-10(a) is amended to read as follows: 

(a) Appointment and Functions. The court, whenever it | 
ermines that the efficient disposition of its business and the 
venience of persons charged so requires, may constitute the 
clerk or deputy clerk of the court or, if there be none, any other 
abpropriate official of the municipality in which the court is held 
a a violations clerk. The judge or presiding judge of a county 


h April 1 and October 1 thereafter, so long as any part of the| 
ate, or of the income or proceeds thereof, remains in his hand| 


remaining in his hands or invested | 
| jury is legall 
charge himself with the balance} 


(or with the amount of the! 
| present rules, 


‘New Rules For Criminal 
| Trials Adopted in Md. 


| Effective Jan. 1, They Give More 


Latitude to Trial and 
Reviewing Courts 
Annapolis (ACCN) — Eight 
new rules to “insure all the ele- 
ments of a fair trial’ of criminal 


cases in Maryland have been an- | 


nounced by the state Court of | 
Appeals. 

Scheduled to go into effect! 
Jan. 1, the new rules give the 


high state tribunal greater lati- 
tude in reviewing convictions by 
a lower court. They also give 
judges in the Circuit courts more 
freedom to “advise” a jury on 
points of law and to sum up evi- 
dence. 

Frederick W. Invernizzi, re- 
porter for the Court of Appeals’ 
standing committee on rules of 
practice and procedure, explain- 
ed that the changes do not “in- 
volve a departure from the con- 
stitutional provision as_ inter- 
preted by the Court of Appeals 
that the jury shall be the judges 
of the law, as well as of fact.” 

The new rules were recom- 
the committee after 
more than a year’s study and 


after analysis by bar associ- 
ations. Headed by Judge Levin 
C. Bailey of the First Judicial 


Circuit on the Eastern Shore, 
the committee includes both jur- 
ists and lawyers. 

Under one of the new rules, 
listed as Rule 7, the Court of 
Appeals is authorized to deter- 
mine whether evidence at a trial 
conducted by a judge without 
y sufficient to just- 
ify conviction. 

Maryland’s high court, under 
is restricted in its 
power to pass on criminal cases 


| heard before a judge alone or by 


the | 


under Rule} 
the re-| 


shall receive for} 


a judge and jury. About the only 


|}major point it may review is 
whether evidence was properly 
| admitted, such as testimony or 


a statement of the accused. 
Even under the new rule the 

Court of Appeals will still be 

limited considerably. The rule 


specifies that “the verdict of the 
trial court shall not be set aside 








SUPREME COURT OF ‘NEW JERSEY 

ORDERED, where a court has diligently sought to have a non- 

resident of New Jersey who is charged with a traffic offense appear 
in response to a summons duly issued, and its efforts have been 
unsuccessfyl, the Administrative Director of the Courts may, in 
his discretion, authorize the court to mark the case “closed” on its 
records where more than six months have elapsed since the issu- 
ance of the summons; but such action shall not deprive the court 
of any right to reopen the case if the offender is thereafter appre- 
hended within the state. The Administrative Director of the Court’s 
shall in each case require a written request that such action be 
taken, accompanied by a full report of the efforts made by the 
} court to obtain the appearance of the person charged. 
By the Court, 

Arthur T. Vanderbilt, C. J. 


ee 


| Supreme Court Orders 


Dated: December 19, 1949. 
SUPREME COURT OF NEW JERSEY 
ORDERED that the following Judges and Clerks of the County 
District Courts are hereby designated, pursuant to the Laws of 
1948, Chapter 384, the Presiding Judges and Supervising Clerks in 
the counties indicated for the calendar year 1950, and the principal 
office of the courts in such counties shall be in the city indicated: 


County Presiding Judge Supervising Clerk Principal 
Office 
Bergen John D. Lynn Frank H. Maloney Hackensack 
Essex Alexander P.Waugh Louis Hecht Newark 
Hudson Mark A.Sullivan,Jr. B. Frances Marron Jersey City 
Middlesex George R. Morrison R. J. Stafford New B’nswick 


Monmouth Alton V. Evans Roy Bowman Long Branch 


Morris Frank C. Scerbo Louis Marion Morristown 
Passaic Arthur C. Dunn Frank Grath Paterson 
Union John L. Hughes Ralph H. Martone Elizabeth 


By the Court, 
Arthur T. Vanderbilt, C. J. 
Dated: December 19, 1949 





are the “final judges.” If a judge| also documents or other articles 
“instructs” before the closing | obtained by the prosecution from 
legal arguments, either attorney | other parties if important to the 
may dispute what he says. And | defense. 
on appeal, the high court may| (Rules 
pass on “any plain error” t0| above.) 
which defense counsel failed to 8—Requires a judge to order 
object. witnesses out of the courtroom 
Other new rules of the court} until their turn to testify when- 
were announced as follows: ever requested by prosecution or 
1—An accused must be given a| defense. 
9—States effect of the new 


copy of the indictment or in- 
formation against him before| rules on existing laws and rules. 


called on to plead at arraign- 
ment. Now he need only receive North ‘Stellen. Lawyers 
Club Elects 


a copy “in due time to prepare 
for his defense.” 
2—Pleas allowed under exist- 
ing law and practice are restat-; The North Hudson Lawyers 
ed. Nolo contendre, described as| Club elected its officers for the 
|coming year at its annual 
Christmas Party yesterday. The 
meeting was held at the Bam- 


| equivalent to a guilty plea as far 
boo Gardens in Union City. 


6 and 7 explained 





| as punishment is concerned, may 
|be pleaded only with consent of 



































Burnett B. Zimmerman an-,; 
nounces the opening of offices] 
for the general practice of law} 
in Suite 1707, 








THE STATE CAPITAL TITLE & ABSTRACT CO 
TRENTON TRUST BLDG. 
TRENTON 8.N. J. 

Tel. Trenton 8439 


NATIONAL NEWARK & 
ESSEX BLDG., 
NEWARK 2,N. J. 


on the evidence, unless clearly | court. 
‘rroneous.” The new rule adds} 3—Motions to dismiss or grant|. The officers elected are: Her- 
| that “due regard shall be given| “appropriate relief” are substi- bert L. Sachs, President, Wilfred 
to the opportunity of the trial/tuted for a variety of existing|G. Mango, Ist V. P.; Victor S. 
court to judge” whether a wit-| pretrial objections. The aim is Kilkenny. 2nd V. P.; Arthur C. 
{ness is trustworthy. to dispose of preliminary mat-|48resta, Treas.; Lester Miller, 
Another of the new rules, Rule} ters before actual trial begins, Secy; and James Rosen and 
| 6, requires a circuit judge to give| except that objections based on | Mario M. Poleari, Trustees. 
the jury “advisory instructions” | “lack of jurisdiction” or “failure aan - 
on request of either the prosecu-|to charge an offense” may be NEW JERSEY [AW 
tion or defense. The defense also| raised any time. 
may ask the judge to tell a jury 4—_Limits depositions, or sworn 
sufficient evidence is lacking as|statements from witnesses un- REFRESHER COURSE 
soon as the s completes its| able to appear at the trial, large- Commencing January 12, 1950 
case. ly to the defense, and only by 
Under rule 6, “advisory in-| court order. On any of several a . pi . , 
structions” may touch on points! points defendants may block a Lawyer- Veterans, Law Graduates, 
|of Iaw, and evidence, or sum-/ deposition offered by another. and Candidates for Attorneys and 
marize a case to clarify what| 5—Recognizes the right of an Counsellors’ Bar Examinations 
must be decided. In any case, the| accused to examine written a 
court must remind jurors they | statements he may have made, | JOHN MARSHALL 
district court may under similar circumstances, designate “the COLLEGE 
officers in charge of the State Police sub-stations in the county. FOR 
as violations clerks. It shall be the function of a violations clerk to | MAY 1950 BAR EXAMINATIONS 
accept appearance, waiver of trial, plea of guilty and payment of ? specter: 
She and costs in traffic offenses, subject to the limitations herein- a Sylvester S. Garfield 
after prescribed. The violations clerk shall serve under the direc- , a ¥ @olleae Meeulte 
tion and control of the court appointing him. Har , LL.B 
Amended: December 19, 1949. APPROVED FOR VETERANS 
Rule 8:13-5 amended by adding paragraph (c) reading as Offices 
follows: 40 JOURNAL SQUARE 
(ce) Judicial Robes. Every magistrate, who is an attorney- JERSEY CITY 6, N.J. 
at-law, shall wear dicial robe during court sessions. The wear- JO. 2-0149 - 0150 
ing of judicial robes by other magistrates shall be optional. Alexander F. Ormsby, LL.D., Dean 
Amended: December 19, 1949. 
Announcement = 2 
= Prompt — Accurate -— Reasonable = 
; = ABSTRACTS of proceedings in Superior and United States = 
Michael G. Alen lick announces = Courts. = 
his return from Florida and his 2 cgRTIFICATES of regularity of proceedings or corporate = 
resumption of the general prac- 2 standing. = 
tice of law in Suite 1733, Federal 2 3¢aRCHES in Superior Court of New Jersey and United States = 
Trust Bldg., Newa ark 2. = Courts. = 
- me = INFORMATION and forms in any of the departments at = 
Announcement = Trenton. = 


744 Broad St., 
Newark 2. S 


Tel. MArket 3-2200 
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Pretrial Conference and Calendar Control 


(Continued from page 6) 





plete impartiality. Suggestions 
made judiciously are in the in- 
terest of the true administration 
of justice. 


Section VIII 
SETTLEMENT 
No judge should undertake to 


force a settlement on the parties. | 


If members of the bar explore 
the matter in advance of the 
hearing, and by all means they 
should, then they will know 
pretty well the possibilities in 
that direction. The court should 
make inquiry, ascertain whether 
or not adjustment is feasible 
and offer his assistance and per- 


amendments, especially those 
which would require a postpone- 
ment of the trial ought not to 
be freely given. Under such cir- 
cumstances granting of a plea 


| 
| court had the power tocomment|one hopes or expects to use 


on the discrepancies in the testi- 
mony of a witness and a party 


|even before the pretrial rule was 


adopted. As to the former, the 


conduct of all aspects of the 


to change the order might well | 


be upon terms. 

Moreover, even at the trial, if 
it appears that an honest mis- 
take or an error of judgment was 
made at the hearing which is 


reflected in the order to the dis- 


haps a suggestion in the direc- | 


tion of possible common ground. 
In this field tact and good judg- 
ment are necessary but pressure 
must be avoided. 

Judge Fee in his exhaustive 
article already referred-to ob- 
serves in this connection: 

“If a judge improperly at- 

tempts to compel or auction 

settlements, he has laid aside 
the robe and descended to the 
role of partisan. He has in fact 
disqualified himself as a judi- 
cial officer. Indeed too much 


advantage of a party, judicial 
discretion ought to be exercised 
on the helpful side. 


Section XI 
USE OF THE PRETRIAL 
ORDER AT THE TRIAL 
The order becomes a part of 
the record.* In fact it becomes 
the most important and most 


| powerful part of the record. Un- 
‘der the circumstances there is 


no sound reason why it cannot 
and should not be used by either 


|Side just as statements in the 


pressure by a judge for admis- | 


sion or settlement carries the 

implication that he is attempt- 

ing to evade his responsibility 
for decision.” 

Attention is invited to the con- 
flict between rule A-9 and rule 
3:16 on the subject of settlement 
discussions. The former permits 
settlement discussions only “at 
the bench” and the latter pro- 
vides for the same “at the side 
bar or in chambers”. 


Section IX 
THE PRETRIAL ORDER 

The hearing is fruitless unless 
the order reflects that all was 
accomplished which should have 
been accomplished. 

In form it should follow the 
hearing itself. This means that 


it should be drafted generally 
as follows: 
1. General statement of the 
case; 
2. Plaintiff's factual conten- 
tion: 
3. Defendant’s factual conten- 
tion; 
4. Legal issues in plaintiff’s 
case; 
5. Legal issues in defendant's 
case; 
6. Admissions and stipulations 


of facts and law; 

. Reference to any additional 
injury or damage claims not 
already covered by discovery 
proceedings or _ interroga- 
tories; | 

Outline of any amendments 
to pleadings. 

The order should be dictated, 
and transcribed immediately at 
the close of the hearing, and 
signed by the court and counsel 
before the departure of counsel. 


Section X 

AMENDMENT OF PRETRIAL 

ORDER 
the pretrial order is 
at the trial, it would 
follow fairly that if an 
attorney discovers at any time 
after the hearing and before 
trial that he misstated his cli- 
ent’s factual contention, or the 
legal issues involved or incor- 
rectly admitted the genuineness 
of a document or made any other 
error or omission, on application 
to the court on notice, he should | 
be permitted to amend almost 
as a matter of course. It was 
never intended that the order 
should prevent a determination | 
of the merits of a claim or a} 
defense. 

On the other hand, at the trial, | 
amendments should not be per- | 


8. 


Since 
binding 
seem to 


| assault 


| plaintiff 


pleadings, answers to interroga- 
tories or to demands for admis- 
sions may be used. 

It seems plain that the stipu- 
lations and factual contentions 
contained in the order might be 
used properly on cross-examina- 
tions of a party or in limitation 
of the proof or in summation. Of 
course, the trial court should 
keep a watchful eye on such at- 
tempts to avoid abuse. 

Reference to a_ specific in- 
stance of use of the order may 
illustrate its value. Recently an 
and battery case was 
tried in one of the counties. The 
was an innocent by- 


| stander who was struck by a milk 
| bottle which she contended was 


thrown at her son by the defen- 
dant. Such facts appearing in 
the plaintiff’s case, there was a 
motion for a directed verdict on 
the ground that since the com- 
plaint alleged a wilful and mal- 
icious assault and battery proof 
that the plaintiff was struck ac- 
cidentally or through inadver- 
tence would not sustain the 
cause of action. Needless to say, 
the motion was denied. The de- 
fendant, after learning of her 
legal responsibility to the plain- 
tiff from proof that she threw 
the bottle at another, testified 
that she threw the bottle but 
chrew it against the wall to 
frighten the defendant’s son 
2Way and that she did not throw 
it at anyone. 

The pretrial order recited: 

“The defendant admits having 

thrown the milk bottle at an- 

other, but denies striking any- 
one.” 

The order was not used on 
cross-examination but the court 
in his charge brought it to the 
attention of the jury. Such use 
could not be objected to. Mani- 
festly it served the ends of jus- 
vice. 

Some concern has been ex- 
pressed about the effect of the 
pretriai order where there is a 
variance between the statement 
of the plaintiff and that of the 
plaintiff’s witnesses with respect 
to a particular basic fact. If the 
plaintiff states his personal fac- 
tual con-tention at the pretrial 
a variance between it and the 
testimony of one or some of his 
witnesses at the trial is no 
ground for dispensing with the 
requirement for plaintiff's fac- 
tual contention at the pretrial 


|His position is just the same as 


if there were no pretrial order 
and he and his witnesses varied 


ticular fact at the trial. 
It has been suggested that a 


cross-examined on a_ factual 
statement of the party for whom 


mitted except, as the Rule says,| he is a witness appearing in the 


by consent or to prevent mani-|order and that a court im his} 
at| charge might compare the testi- 


fest injustice. Alterations 


this late time must rest in the} mony of the witness with the 
sound discretion of the court.| pretrial statement of the party. 


However, 
period has elapsed between the 
hearing. and the trial 


where a_ substantial! As to the latter suggestion the 





date | *See footnote supra and proposed revision of 


trial is in the hands of the 


judge. We must assume that he| 


will exercise a fair and intelli- 
zent judgment and discretion in 
supervising the use of the order. 
The remote possibility that some 
judge will not use his discretion 
fairly and sensibly should pro- 


vide no basis for condemning the | 


general requirement for a state- 


|ment of the factual contentions 
|of the parties. 
| In view of the fact that the 
{order will play an increasingly 





important part in our trial prac- 
tice and in the preparation for 


and conduct of the trial, there | 
should be a fixed requirement by | 


Supreme Court Rule that in all 
cases on appeal it should be 
made part of the record. 
Section XII 
TIME AND PLACE OF HOLDING 
HEARING AND WHO SHOULD 


PARTICIPATE 
Generally speaking the pre-| 
trial hearing should not be 


scheduled until all of the pre- 
liminary matters have been con- 
cluded. Discovery proceedings, if 
any, should be completed, inter- 


rogatories answered, admissions | 
furnished if demanded, physical | 
examinations conducted and all} 
|}documents and exhibits made 
;available for production. 

It may be that more than one | 


hearing should be held because 


of situations which present 
themselves at the initial one. 
There is no objection to this, 


again the court’s discretion is 
controlling. 

The hearing, under the rule, 
must be held in open court and 
of course be conducted by the 
judge. 

Conferences in chambers when 
matters vital to a client’s cause 
are being agreed upon are not 
appropriate. Such conferences 
would be viewed with suspicion 
by the parties and by the public. 
They want the vital issues in 
their cases fixed out in the open 
where, if they want to, they can 
ee and hear. 

Aside from this the attitude of 
informality which would be en- 
gendered by a _ proceeding in 
hambers would not be at all 
conducive to the expeditious dis- 
osition of the hearings. 

While it may not be possible in 
all cases, generally proper and 
efficient conduct of the pretrial 
hearing requires the presence of 
che attorney who is going to try 


Ae 
as 


me ease. He knows or should 
Know at the hearing what the 
issues are he wishes to try out, 
what admissions he desires, etc. 


Also the trial attorney’s famili- 
arity: with court room techniques 
makes him more adaptable to 
the function of the pretrial 
hearing. 

In Chancery 
may be advisable to have the 
parties present. In such in- 
stances arrangements should be 
made for their appearance. 

Section XIII 
DISMISSALS FOR FAILURE TO 
APPEAR AT PRETRIAL 
HEARING 

Complaint is made that some 
eases have been dismissed be- 
cause of counsel failing to ap- 
pear at the time fixed for the 
pretrial hearing where notice has 
not been received or other valid 
reason for such failure to ap- 
pear existed. To avoid this the 


proceedings it 


‘ ; |court should not dismiss the ac- 
in their testimony as to a par-| 


tion until notice to dismiss has 


Section XIV 
REVISION OF THE RULE 

It has been contended that the 

present rule is not 


of pretrial hearing which should 
be pursued. 

Likewise the observation has 
been made that the rule has no 
teeth—no sanctions. While no 


;and of documents 


| sanctions they ought to be avail- 
| able for the rare case. 

| Consequently a proposed re- 
| vised rule is attached hereto. 


If the proposed rule is adopted | 
the form of notice of pretrial | 


hearing (“hearing” being used 
|instead of “conference”) and il- 
lustrative forms of the order 
must be substituted for the ex- 
isting appendix on the subject. 


Respectfully submitted: 

WILLIAM G. BISCHOFF 
WILLIAM J. BRENNAN, JR. 
CHARLES W. BROADHURST 
GERALD T. FOLEY 

JOHN J. FRANCIS 

JOHN GRIMSHAW, JR. 

EDWARD S. MILLER 

HENRY E. ACKERSON, JR. 

Chairman. 
APPENDIX 
Rule 3:16. Pretrial Procedure: 
Formulating Issues 

In every contested action, ex- 
cept an action for divorce or 
nullity of marriage or an action 
ibrought in a summary manner 
j}under Rule 3:79, the court shall 
direct the attorneys for the par- 
ties to appear before it for a 
hearing in open court to: 

(1) state and to simplify the 
factual and legal issues between 
the parties; 

(2) amend the pleadings 
necessary or desirable; 

(3) obtain admissions of fact 


if 


avoid unnecessary proof; 

(4) limit, if possible, the num- 
ber of expert witnesses; 

(5) clarify and make current 
all damage claims; 

(6) consider such other mat- 
ters as may aid in the disposition 
of the action. 

The court shall make an order 
which recites the action taken 
at the hearing, the amendments 
allowed to the pleadings, and 
the agreements made by the par- 
ties as to any of the matters 
considered, and which limits the 
issues for trial to those not dis- 
posed of by admissions or agree- 
ments of counsel; and such or- 
der shall be signed by the court 
and attorneys for the parties, 
and when entered, becomes part 
of the record and controls the 
subsequent course of action, un- 
less modified at the trial to pre- 
vent manifest injustice. The 
-ourt in its order may require 
the parties or any of them with- 
in such time as it directs, to fur- 
nish the court with a trial brief 
as to all or any of the issues of 


the 


the action. The matter of settle- 
ment may be discussed at the 
side-bar or in chambers,* but it 
shall mot be mentioned in the 
order. 

The pretrial order shall be 
substantially in the following 
form: 

(a) general statement of the 
ease. 

(bo) the factual statement of 
the. plaintiff as to defendant's 
liability. 

(c) the legal issues being pre- 


sented by the plaintiff. (If such 
issues do not clearly appear from 
the factual statement.) 

(d) the factual statement by 
the defendant of non-liability 
and of any special defenses. 

(e) the legal issues presented 
by the defense. (If such issues 
do not clearly appear from the 
factual statement.) 

(f) admissions and_ stipula- 
tions as to facts and exhibits. 

(g) statement of any further 
damage claims by either party 
not included in pleadings, an- 
swers to interrogatories or de- 


| positions or which have arisen 


|been given and counsel had an| 
: | opportunity to be heard. 
|witness not a party mfght be} 


specific | 
enough to permit the character 


subsequent thereto. 

(h) statement of any amend-| 
ments to pleadings. 

For failure to appear at a pre- | 
trial hearing or for failure to| 
make admissions or stipulations | 
which the nature of the case and | 
the particular circumstances 
justly demand, the court in its} 
discretion may make such order | 
with respect to the imposition of 
costs and counsel fees and with 
respect to the continued prose- 


which will} 


| Utah Gets New Civil 
Procedure Code Jan. 15 


| Will Replace Antiquated Lay; 

| Follows Federal Code with 
Special Additions 

Salt Lake City (ACCN)—Utah’s 

|Supreme court has adopted a 

| new code of civil procedure. to re- 


|place the state’s archaic ries 
| governing civil suits in all of its 
| justice, city, district and siate 


courts. 

Intended to simplify and ex- 
pediate all civil court disputes 
the new code will go into e‘fect 
| Jan. 15, 1950. 


eS 


| Although many of the chanzes 
are technical in character ind 
will be felt by the average |iiti- 
gant only in the manner in 
which they speed his cause ‘o a 
decision, several of the changes 
|are of general interest. The, in- 


clude: 
1—Under the new code, an ap- 


peal may be taken to the state 
{Supreme court while a Case js 
in progress. Under the presen: 
code, unless the question involy- 
ed was of sufficient momen: to 
warrant a special writ (prohibi- 
tion, mandamus), an appeal over 
a disputed question has to await 
the final outcome of the com- 
plete case. 

2—Each party to a suit has the 
right to demand of its opponent 
| access to any document involy- 
ed in the case. At present, 
neither party has a right to de- 
mand of the other that they 
“lay their case open on the 
table.”’ 

3—The length of time during 
which an appeal may be taken 
from the district to the Supreme 
court is cut from 90 days to one 
month. 

4—A judge is automatically 
disqualified from hearing a case 
upon the filing by either party of 
an affidavit accusing him of 
Under the present code, j 
decide for themselves wh 
thy should be disqualified on this 
ground. 





5—A physical examination 
may required by the court in 
any case where the physical con- 
dition of a party is in cc 
versy. This is not permitté 
the present code. 

6—Abolition of demurrer 

7—Complaints are simp 
leaving specific testimony 
ing to the case for pretri 
trial argument. It will n 
necessary, for example, 
lege ‘(with names and 
specific misconduct in a d 
complaint, and a complail 
money owed “Defe 
owes plaintiff $———— for 1 
lent by plaintiff to defends 
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(date) which is now due.” 
The new code the pl 
of two and one-l year's 
by an 18-man committee of 
attorneys. The law it will rv 
(300-page Title 104, Utah 
Annotated) was based wu} 
code set up by New York i 
Utah's 1947 legislature, 
appropriated $5,000 for thé 
paration of the new code 
vided that it would become 
tive upon approval by the sta 
Supreme court. The co ; 
molded after the federal 
with special additions where 
federal court procedure ‘wou? 
not apply. 


1s 
Alf 
Vall 


Announcement 


Inez M. Stanziale and Gord 
L. Kent announce the openii 
of offices in Suite 1014, 744 Bros’ 
St., Newark 2. 


a 





cution of the cause or of the 6& 
fense thereof as is just 3 
proper. 

Illustrative forms of noticé 0 
pretrial hearing and of pret® 
orders to be followed are * 


atthe 


forth in the appendix of Illust* 





tive Forms of Civil Proceduré 
*Note conflict with Rule 4-9 heretofore ™ 
ferred to. 









Ste: 





serve 


3 


or 
oe 


cove 
the 

tions 
to. he re 
Sta 


the 


a 
S425 
i*] , hn £ 


SERSesrraosucog 


SSRe&etstontwraeroeteaeep ama 


 « 


> 


ce 


nu 


Lee) 
et p 
> 


+o = 


on 


nn oO Oo 
gg AP OD ies 


194 
ons 


28 


he 
re 
red 
Said 





























72 N. J. L. J. Index Page 429 


NEW JERSEY LAW JOURNAL, THURSDAY, DECEMBER 22, 1949 


Page Nine 








Attorney General's Opinion 





(Continued from Page 3) 





vised Statutes at all, it is only 
to the extent that Article XI, 
Section IV. Paragraph 10, trans- 
red to the Chief Justice of 
the new Supreme Court, until 
tnerwise provided by laws, such 
tutory powers not related to 
e administration of justice as 
re vested in certain judicial 
icers at the time the new 
dicjal Article took effect. 
iis paragraph of the Schedule 
the Constitution, however, 
reserve for discussion later 
-ein.) Nor have we been able 
find any provision of law since 
acted which could be con- 
ied as Superseding or repeal- 
these sections of the Re- 
-d Statutes. On the contrary, 
very enactment of chapter 
by the 1948 Legislature 
dences an intent to retain 
d with reduced age retire- 
nt effected by said chapter 
way of amendment) R. S. 
6-9 et seq. (Later herein we 
il discuss the relation of P. 
1948, c. 375 to these sections 
he Revised Statutes.) 
he enactment by the same 
islature (1948) of chapter 
providing for an integrat- 
system for the service of of- 
al stenographic reporters in 
new court structure (under 
ich assignment and _ re-as- 
iment may oe made without 
ird to law or chancery), con- 
es to the conclusion that 
re is no more justification 
saying that continuous ser- 
in the Court of Chancery 
i in the Chancery Division of 
Superior Court, or that con- 
uous service in any one of the 
circuits at law and in the 
Division of the Superior 
irt, meets the literal require- 
nt of continuous service in 
Court of Chancery or in any 
circuit, as the case may be, 
in there is for saying that 
requiremet is not met in 
case where the service be- 
in the Court of Chancery, 
in any circuit at law, and 
itinued there until interrupt- 
by the taking effect of 
Judicial Article anc 
isequent assignment, 
apter 376, to a place 
analogous to the place of 
mer service. 
)f statutes granting pensions 
persons in public service, it 1s 
stated in Sutherland Statutory 
Construction, 3rd. Ed. Vol. 3 
tion 7209, as follows: 
Although this type 
gislation constitutes a 
f public grant, nevert 
has as its purpose the 
jtion of the public welfare, 
id for that reason pension 
atutes are liberally constru- 
to accomplish their object- 
Ss. Thus in determining 
neficiaries entitled to 
ns, the qualification of 
nsioner, and the time 
rvice required for obtaining 
pension, the courts should 
t resort to technicalities . 
think that by force 
rganic revision of our court 
‘ture and P. L. 1948, c. 376 
implementing statute) as of 
ember 15, 1948 and there- 
the criterion in RS. 43 
seq. (so far as concerns 
nuous service) has been 
fact of continuous service 
least twenty years, 
less of place of service. 
ites are to be considered in 
materia when they relate 
1@ Same person or thing, or 
1€ same class of persons or 
28s, or to have the same ob- 
Sutherland, supra, sections 
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202. Thus, to the extent that 
PL. 1948, c. 376. relates to those 
Persons now serving as Official 
st€nographic reporters and who 
served as stenographic reporters 
i the old court structure and 
before September 15. 1948 were 
Covered by R. S. 43:6-9 et seq., 
the said act and the said sec- 


ions of the Revised Statutes are 
to. be read together; and, from 





| service for at least twenty years, | 


jif the dates alleged are ac- 


|curate, Mr. Beachner qualified; 


for retirement on pension. 

Now as to the funds out of 
which, and the manner in which, 
the pension is payable. Section 
43:6-12 provides: 

The pension shall be 
paid out of the same funds 
and in the same manner as 
the salary or compensation of 
the stenographic reporter was 
paid to him while acting as 
stenographic reporter. 

The obvious intent of this 
provision, according to context, 
is that the unit or units of gov- 
ernment paying the salary or 
compensation of the applicant 
at the time of retirement shall 
bear the cost of his pension to 
the same extent that it or they 
bore the cost of his services. 

In your letter you indicate 
that Mr. Beachner has been paid 
his salary, since September 15, 
1948, by four counties: “Hudson 
County 44%; Bergen County 
27%; Passaic County 21%; Mor- 
ris County 8%’. We take it that 
|this apportionment was made 
under section 9 (c) of P.L. 1948, 
c. 376, which provides: 

When a reporter is employ- 
ed in more than one county, 
or in a part or parts of the 
Chancery Division of the Su- 
perior Court having a vicin- 
age embracing more than one 
county, the Director shall ap- 
portion to each of said coun- 
ties the payment of such part 
of the reporter’s annual sal- 
ary as the population of such 
county bears to the popula- 
tion of all of said counties 
according to the latest Federal 
census. The Director shall file 
a certificate with the trea- 
surer of each of said counties 
designating the reporter and 
the amount of his annual sal- 
ary apportioned to the par- 
ticular county, and shall also 
file a duplicate thereof with 
the State Comptroller. The 
county treasurer shall pay the 
part of such annual salary so 
apportioned to his particular 
county hereinabove pro- 
vided. 

However, section 9 of the 
same act (so far as pertinent) 
provides as follows: 

One-third of the amount 
paid directly to reporters by 
each county as herein provid- 
ed, whether as salary, fees in 
lieu of salary or traveling and 
other necessary expenses in 
cident to his attendance upon 
court, shall be refunded to 
said county by the State Trea- 
surer upon the warrant of the 
State Comptroller 


as 


(go) 


In other words, direct pay- 
ment of Mr. Beachner’s salary 
was, by apportionment under 
section 9 (c), made by four 
counties in the respective pro- 
portions certified by the Ad- 
ministrative Director, but by 
virtue of section 9 (g) each 
county was reimbursable by the 
State to the extent of one-third 
of the amount so paid him. 

In order, therefore, to give 
full force and effect to the in- 
tent of RS. 43:6-12 that the 
pension “shall be paid out of 


the same funds and in the same 
manner as the salary or com- 
pensation” was paid to Mr. 
Beachner while acting as steno- 
graphic reporter, the full 
amount of the pension is to be 
apportioned among the counties 
last paying his salary, in the 
same manner as his salary was 
apportioned, and the respective 
counties are in turn to be reim- 
bursed one-third by the State 


Treasurer in the manner pro- 
vided by section 9 (g) of PLL. 
1948, c. 376. 


In considering this matter, the 
present posture of the law has 
raised in our minds the ques- 
tion whether the Chief Justice 
has authority to determine Mr. 
Beachner’s application. Our con- 
clusion is that the Chief Justice 


tinue to have, the powers of 
Chancellor, Vice-Chancellor and 
Justice of the former Supreme 
Court in connection with RS. 
43:6-9 et seq. 

By section 43:6-11, as amend- 
ed by PL. 1948, c. 402, the 
“Chancellor, Vice-Chancellor or 
Justice of the Supreme Court, 
under whom or in whose cir- 
cuit the stenographic reporter 
is serving at the time of his 
application to be retired upon a 
pension, shall satisfy himself of 
the age and physical incapacity 

. and fix the amount of the 
pension” and if satisfied that 
the applicant “is sixty-one years 
of age, or more, and is physical- 
ly incapacitated from further 
service as a stenographic report- 
er, he may, if under all the 
circumstances he determines 
that the retirement upon ...a 
pension is just 
make the requisite certificates 
to that effect. As already in- 
dicated, the scheme of service 
of stenographic reporters ev- 
ident in RS. 43:6-9 et seq. was 
consonant with the court sy- 
stem superseded. by that or- 
dained by the Constitution of 
1947, to implement which, so far 
as Official stenographic reporters 
are concerned, P.L. 1948, c. 376 
was enacted. 

Under this enactment (aside 
from stenographic reporters 
thereunder appointable by coun- 
ty judges and not of consequence 
in this opinion) the appoint- 
ment of stenographic reporters 
is made by the Supreme Court, 
their salary is fixed by the Su- 
preme Court, and their removal 
for cause may be by the Su- 
preme Court alone. As we read 
this statute, these reporters es- 
sentially serve under the 
Supreme Court, and administra- 
tively (assignment 
change of assignment, etc) they 
are controlled by the Chief 
Justice through the Administra- 
tive Director. 

Hereinabove we have men- 
tioned, but not discussed, Article 


XI, Section IV, Paragraph 10, 
of the Constitution of 1947. It 
reads: 
Upon the taking effect of 
the Judicial Article of this 


Constitution 1 the functions, 
powers and duties conferred by 
Statute, r otherwise 
upon the Chancellor, the 
Ordinary, and the Justices and 


ules or 


Judges of the courts abolish- 
ed by this Constitution, to the 
extent that uch functions, 
powers and duties are not in- 
consistent with this Constitu- 
tion, shall be ransferred to 
and may be exercised by 
Judges of the Superior Court 
until otherwise provided by 
law or rule f the new 
Supreme Cou excepting 
that such statutory powers 


not related to the administra- 
tion of justice as are then 
vested in any such judicial 
officers shall, after the Judi- 
cial Article of this Constitu- 
tion takes effect and until 
otherwise provided by law, be 








transferred to and exercised 

by the Chief Justice of the 

new Supreme Court. (Boldface 
supplied.) 

The rules of nstruction re- 
garding the ord ry meaning 
of words is well established. As 
was said in the case of In re 
An Act Concerning Alcoholic 
Beverages, 130 N. J. L. 123, at 
page 128: 

In the classic words of Chief 
Justice Marshall, the framers 
of the constitution and the 
people adopting it “must be 
understood to have employed 


natural sense, 
intended what 


words in their 
and to have 
they said.” 
Webster’s Twentieth Century 
Dictionary assigns to the word 


“administration” the meaning 
(among others) of 
Dispensation; distribution; 


exhibition; as the administra- 
tion of justice (Italics in 
the text.) 

Thus the phrase “powers not 


has, and, until law is enacted| related to the administration of 
the standpoint of continuous! to provide otherwise, will con-| justice’, as used in the para- 


and proper”, 


for service, | 


| e 

| Business Slump Appare 
|Holds Current Problem Is to 
| Maiatain Order and Stability 
During Upturn 


New York (ACCN)—“Business 
,is now in @ period of mixed in- 
|flationary and deflationary in- 
| fluences, and unsure which di- 
'rection the next major move will 
| take,” the National City Bank of 
New York says in its monthly 
letter. 





acwocenent 


'graph of the Constitution above 
|recited, obviously was intended 








|to comprehend those powers 
which by their very nature are 
‘not essentially judicial. And 


‘since the powers vested in the 
‘judicial officers named in R. S. 
|43:6-9 et seq. are patently not 
;essentially judicial, they were 
among those transferred, until 
| otherwise provided by law, to 
| the Chief Justice of the new 
;Supreme Court in the said para- 
| graph of the Constitution. The 
|framers manifestly intended, 
land it cannot be reasonably 
| disputed that the people so un- 
iderstood it, to constitute the 
|Chief Justice as the temporary 
| repository of those extra-judicial 
|powers which by statute had 
been conferred on certain judi- 
cial officers and which by their 
very nature are at the Legis- 
lature’s disposal and, con- 
sequently, subject to its enact- 
ment. But in this manner of 
treatment, there was nonethe- 
less a constitutional investiture 
of these powers in the Chief 
Justice, even if provisionally. 
And there they remain until 
otherwise provided by law. 





Our search for law in which 
it might be otherwise provided 
has turned up P.L. 1948, c. 375, 
“An Act to provide for the effect 
to be given, on and after Sept- 
;}ember fifteenth. one thousand 
|nine hundred and forty-eight, to 
|certain statutes which became 
|effective prior to, and remain in 
leffect upon, said date.” By this 
}omnibus law, effective on the 
|date the new Judicial Article 
|was to take effect, the Legis- 
lature sought to integrate into 
|the revised judicial system, so 
far as possible, the then exist- 
ing statutes dealing with the 
power, jurisdiction, duty, limita- 
tion, or provision, governing or 
|relating to any former court or 
‘officer specifically named, etc. 
But our examination of tnis act 
convinces us that there is no 
provision thereof which could 
be rationally,construed to divest 
the Chief Justice of his pro- 
visional constitutional powers in 
relation to R. S. 43:6-9 et seq. 





Bearing in mind that under 
P. L. 1948, c. 376, enacted by the 
same Legislature that enacted 
chapter 375, the scheme for ser- 
vice of stenographic reporters is 
different from that in vogue for 
stenographic reporters appoint- 


ed by the Chancellor, a Vice- 
Chancellor or a Justice of the 
former Supreme Court in cir- 


cuit, and the construction which 
(in the light of the present 
posture of applicable law result- 
ing from the constitutional re- 
organization of our court struc- 
ture) we have placed upon the 
phrase ‘continuously in 
Court of Chancery or any one 
circuit for at least twenty 
years”, we find it impossible to 
correlate the respective pro- 
visions of chapter 375 with the 
respective references in RS. 43:- 
6-10 and 43:6-11 to “Chancellor, 
Vice-Chancellor or Justice of 
the Supreme Court under whom 
or in whose circuit” the steno- 
graphic reporter “is serving at 
the time of his application” to 
be retired on pension. We there- 
fore conclude that the Chief 
Justice has authority to deter- 
mine Mr. 
tion. 
Very truly yours, 
Theodore D. Parsons 
Attorney General 
By Dominic A. Cavicchia 
Deputy Attorney General 


the | 


Beachner’s applica- 


ntly Past Bank Declares 


“Orders on the books of the 
industries, however, show that 
the downward trend in general 
has been interrupted and fur- 
ther deflation at least post- 
poned,” the bank declares. “The 
problem now is to maintain or- 
| der and stability during the up- 
| turn. 


| “Fortunately, neither markets 
|nor trade reports suggest that 
the change in the industrial out- 
| look is leading to any widespread 
{excesses in buying or business 
planning. The price of nonfer- 
rous metals, which respond sens- 
| itively to business conditions and 
|sentiment, on the whole have 


| been easier. 


| 

' “The National Assn. of: Pur- 
|chasing Agents, which conducts 
| monthly surveys among its mem- 
| bers, states that buying of in- 
| dustrial materials and supplies 
jis still held predominantly to a 
| 60-day coverage, with 82 per cent 
of those reporting staying within 
| that range. 


| 
| The chief inflationary forces 


|are the government deficit, in- 
' cluding the $2.8 billion of cash to 
|be paid out next month as in- 
| surance refunds to veterans, the 
| housing loans on easy terms, in- 
creasing consumer borrowings to 
|buy goods on terms which give 
| many observers concern, and the 
| rise in industrial costs which the 
| fourth round wage increase, tak- 
|ing the form mainly of new pen- 
sion programs, is causing. 


“The chief influences for cau- 
tion are the downward trend of 
vusiness expenditures on plant 
and equipment, and prospective 
declines in farm income and the 
export surplus. 





“If business slumps again the 
higher industrial costs will prove 
to be deflationary also; for either 
the resulting higher prices will 
keep buyers out of the market, 
or profit margins will be im- 
paired, business enterprise and 
investment weakened, and the 
less efficient producers squeezed. 

“In the broad sense the coun- 
try is now going through a test 
period to determine whether it 
is in fact possible to move down 
from a highly inflated level to 
more orderly and stable condi- 
tions without an intervening de- 
pression. 
answer, provid- 
ed and the 
good prospects of the noxt few 
months, has been favorable. Eut 
to the extent that business ac- 
tivity is held up by government 
deficits it is on an insecure and 
unstable foundation. 


“People ask how long the defi- 
cits can keep up, and whether 
the penalty of unsound fiscal 
policy will be another inflation 
through dilution of the money 
supply and impairment of its 
purchasing power, or of deflation 
because taxes and uncertainty 
destroy initiative and suppress 
private savings and investment. 

“It would be reckless to as- 
sume that deflationary influ- 
ences have fully run their course 
or that all the industries have 
completed the adjustment from 
the post war inflation to more 
normal conditions. Few business 
men make such assumptions. 


“Thus far the 
the fal 


1G 
le< } as¥:4 m4 
Cy 40 UpLwurnA 


“Yet the immediate problem is 
to avoid piling up new inflation- 
‘ary conditions and creating new 
weaknesses which would lead to 
greater instability and produce 
a more violent reaction. 


“On the part of government 
the need is to reduce the infla- 
tionary pressure and re-estab- 
lish confidence through economy 
in expenditures. 


“On the whole economy falls 
the responsibility of avoiding ex- 
cesses and reducing costs, to keep 
| manufactured goods prices from 
moving out of line with the buy- 
jing power of more and more 
people.” 


& 
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STATE OF NEW JERSEY 
DEPARTMENT OF STATD 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thervof, 
by the unanimous consent of all the stock: 
holders, deposited in my office that 

BOOR HOLDING CO., ING 


a corporation of this State, whose principal | 


office is situated at No. 24 Broad Street, 
in the Town of Bloomfield, County of Essex, 
State of New Jersey (Joseph Slifkin 
being the agent therein and in charge thereof, 
upon whom process may be served), has 
complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 
of New Jersey, vreliminary to the issuing 
of this Certificate of Dissolution. 

NOW THERFORE, I, the Secretary of 
State of the St: ate of New Jerse Do Hereby 





Cerlify that the said corporation did, on 
I'wenty-ninth day of November, 1949, file 
in my office a duly esecnted and attested 
consent in writing to the dissolution of said 


rporation, executed by all the stockholders 
thereof, which said censent and the record 
the proceedings afor ys are now on file 
in my said ofiice vided by law. 
IN TE STIMONY WHEREOF, I 
have hereto set my hand and af- 
fixed my official seal, at Trenton, 
this Twenty-ninth day of 





November, 
Seal) A.1)., one thousand nine hundred and 
forty-nine 
LLOYD B. MARSH, 
Secretarn of State. 
L.J.— Der 8, 15, 22 $12.80 


STATE OF NEW JERSEY 
DEVPARTMDPNT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whem these presents may come, 

Greeting 

WHEREAS. 't appears to my satisfaction, 
by duly autlueucicated record of the proceed- 
ings fer the voluntary dissolution thereof, 
by the unanimous consent of all the stock- 
holders, deposited in my office, that 
INDUSTRIAL RELATIONS INSTITUTE 

OF NEW JERSHY 


a ae, of this State. whose principal | 


office is at No. 27 Birdseye Glen St., 
in tia oO or Verona, County of Essex, 
State of New Jersey (Maurice 8S, Trotta, 
being the agent therein and in charge there- 
of, upon whom process may be served), has 
complied with the requirements of Title 14 
Corporations, General, of Revised Statutes 
of New Jersey, preliminary to the issuing | 
of this Certificate of Dissolution. 

NOW THEREFORE, I, the Secretary of | 
State of the State of New Jersey, Do Hereby 
Certify that the said corporation did, on the 
Fourteenth day of December, 1949, file in my 





office ai duly executed and attested con-} 
sent in writing to the dissolution of sald | 
corporation, executed by all the stockholders | 


thereof, which said consent and tire record 
of the proceedings aforesaid are now on file | 
in my said office as provided Wy law. 


TESTIMONY WHDPREOF, 1) 


have hereto set my hand and af 

fixed my official seal at Trenton, 

this Fourteenth day of December, 
(Seal) A.D., one thousand nine hundred 

and forty-nine 

LIOYD B. MARSH, 

Secretary of State. 


L.J Dec. 22, 29, Jan. 5 $12.80 





STATE OF NEW JERSEY 
DPEPARTMDPNT OF “ATE 
CERTIFICATE OF DISSOLU TION 
To all to whom these presents may come, 

Greeting: 

WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof, 
by the unanimous consent of all the stock 
holders, deposited in my office, that 

JOE'S MEAT MARKET, INC 





LR 


a corporation of this State, whose princinal 
office is situated at No 56 Main St., 
in the Township of Millburn, County of Es 


sex, State of New Jersey (Milton Freiman, 
being gent therein and in chs there- 
of, upon whom process may be served), has 
complied with the requirements of Title 14, 
Corporations, General, of Revised Statutes 






of New Jersey, preliminary to the issuing 


of this Certificate of Dissolution 


NOW TITEREFORE, I, the Secretary of | 


State of the State of New Jersey, Do Hereby 


Certify that the said corporation did, on the | 





Fourteenth day of December, 1949, file in my 
offie aod executed and = attested con 
writing to the dissolution of said 





ration, executed by all the stockholders 
roof, which said consent and the reeord 
of the procvedings aforesaid are now on file 
in my said office as provided by law 
IN TESTIMONY WHDPREOF, I 
have hereto set my hand and af- 
fixed my official seal at Trenton. 
this Fourteenth day of December 
(Seal) A.D., one thousand nine hundred and 
forty-nine 
LLOYD BO MARSH, 
State. 


Seerctary f 


ther 






L.J Dec. 22, 29, Jan. 5 $12.80 





ESTATE OF OTTO BERNZ, deceased. 
NOTICH OF SETTLEMENT 
Notice is hereby given that the accounts 
the subscribers, Executors of the last Will 
and Testame nt of OTTO BERNZ, deceased, 
wited and stated by the Surrogate 


















and ‘ ted for settlement to the Essex 
( urt, Probate Division, on Tuesday, 
tl ! of Jannary next 
Dated vember 17, 1949 
FIDELITY UNION TRUST COMPANY 
WILLIAM BERNZ 
TOUIS J. BEERS, Attorney 
744 Broad Street 
ark 2, N. J. 
L.3 Noy. 24, Dec iL, mB to, ee 
ESTATE OF KATE M. MARTIN, deceased. 
, 


NOTICE OF SETTLEMEN 


Notice is hereby given that the accounts | 


of the subscriber, Administratrix of the | 
estate ¢ KATE M, MARTIN, deceased, will | 
be ed and stated by the Surrogate and 





r settlement to the Essex County 





reported 


rt, Probate Division, on Tuesday, the | 


8rd day of January next. 
Dated November 22, 1949 
KATHRYN A. HOSKING 
A. WARREN LITTMAN, Attorney 
744 Broad Street 
Newark 2, N 


J Nov. 24 “Dee 1, 8, 18, 22 


PSTATE OF WINSOR CHAMPT, deceased. 
NOTICE OF SETTLEMENT 

Notice is hereby given that the accounts 

of the subscriber, Administrator of the 

of WINSOR CHAMPT, deceased, will 

1 stated by the Surrogate and 

settlement to the Essex County 











Court Probate Division, on TuesGay, the | 


rd day of Jannary_ next 

ated November 22. 1949 

TER K. LIGHAM 
CARL & WM. ABRUZZESE, Attorneys 
31 Clinton Street 

€ 2, N 





wark 


v d 
L.J Nov Dec. 1, 8, 15, 22 





December 5, 1949 
ESTATE OF HENRY J. DASSING, deceased. 
Pur 





Iv nt to the order of WILLIAM HUCK, 
Jr., Surrogate of the County of Essex, this 
day made, on the application of the under- 
signed, Executrix of said deceased, notice 
is hereby given to the creditors of said de- 
ceased, to exhibit to the subscriber under 
oath or affirmation, their claims and demands 
gainst the estate of said deceased, within 
six months from this ate, or they will be 
forever Warred from prosecuting or recovering 
the same against the subscriber 

JOHANNA C. HICKE THIER 
J. FLMER HAUSMANN, Attorney 
1000 Springfield Avenue 
Irvington 11,°N. J 
L.J Dec. 8 













15, 22, 29. Jan. 5 











8 | 
| all to whom these presente may cume, 
| : 










| by duly authenticated record of the proceed | Mauric 


































































bv duly authenticated record gf the proceed- 





























prese ents may come 
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ase 
tof WIL aiahe CK, 




















d. EN, 
order of WILLIAM a 1ant to the ery ‘of W ILL 1AM HUC °K, 





ap plic “ation of the under 





uinst the estate of said deceased, 








edt from prose¢ suiting or recoverir ig | Will be forever bs 





| TO: THE CREDITORS OF 
| COMMUNICATIONS ELECTRIC, 


| 
STATE OF NEW JER.* tf | 
s8TaT. I 
CERTIFICATE OF DISSOLUTION | In pursuance of an order of the 8 
| 


DBPARTMENT OF 


Court of the State of New Jersey, Ch 
2nd day of Dec 
in Richard J 
iff and Comm 
defendant, not 
‘reditors of said ec 

l 4 - 


Division, made on the 
| 1949, in 







Greeting: Y 
WHEREAS, It appears to my satisfaction 


ings for the voluntary dissolution thereof, | tions 
by the unauimous consent of all the stuck- | hereby given to the 





















holders, deposited in my office, that | tion to present to Steir 
| CONSOLIDATED ie TGAGE | ceiver of said cor, his « 
CORPORATI | Main Street, in the Orange, 
@ corporation of this State, ee principal | of Essex and State of New Jersey 
ffice is situ ated at No. 24 Bran say ae | several laims and zainst 
it ity of . County o WSSeX, | corporsé verif 1 e ath or 
(Louis D. Goldberg. | tio: eRe ia. three agg cs 
2in and in charge there- y hoy 


served), has 
of Title 14, 

tevised Statutes} ¢) 
ary to the issuing). 

hil of Dissoi iti 
OW THE Ik } FOR E, 

it Ne 


¢ of the 


be 
























cretary of 
Ibo Hereby 















did, ‘ 
1949, le 
we si = Park Avenue ra = Ne e 
ind oe DATED: DECEMBER 2, 194 
DE enka MICHAEL N. STBINE > B 
Fitter oe 
Neé T 
Liv 15, 22 








e us 
resi TMONY "WHEREOF, 


STATE OF NEW JERSEY 
DePat "MPNT OF STAT 














Tw 
Fe ee sa CERTIFICATE OF DISSOLUTIC 
ired and f To ail to whom these presents may 
LLOYD 8B Greetin 
Secretary of WHERBAS, It appears to my s 
| D I, 8. 15. 22 $16.80 | by duly authenti od record of 
ings for dissulut 1 
i ee cere = by the t a the 
holders, sffice that 
aa OF NEW JERSEY cs TMENT co 
D ARTMBPNT OF STATE a corporation of this State, whose pr 
( ER Tit ICATE OF DISSOLUTION office is situated at No. 1060 Broad 
To whom these presents may come,|in the Cit. of Newark, County of 
C ireeting State of New Jersey (Samuel Poleshuck 
WHEREAS, It appears to my satisfaction, | the agent therein and in charge t 
by duly authenticated reg¢or f the proceed | upon whom process may be served 





thereof, | complied with the requirements of Tit 
of Revised 8 


ings for the voluntar 
by the unanimous consent of all the stock- | Corporations, General 


holders, deposited in my office, that of N P 
es : . ew Jersey, preliminary to the 
AT LANTIC LESS GRINDING _ 9.) of this Certificate of Dissolution 
slap rdiiate de vtate whose princ’pal | NOW THEREFORE, I, the Secret 


office is) situ 972 Broad Street, 


State of the State of New Jersey, Do 





in the Pet f Abed 2 SMieeoes of Essex. Certify that the said corporation d 
nes -dward Abromson, | the Sixth day of December, 194% 





ig the agent therein and in charge therevf. in my office a duly executed ‘and a 
upon whom process may be served), haf | consent in writing to the dissolution 
complied with the requirements of Title 14. | cornoration, executed bv all the stock 
Corporations, General, of Revised Statutes | thereof, which said consent and the 
of New Jersey, preliminary to the issuing | of the proceedings aforesaid are now 









of this Certificate of Dissolution | > anle é 

NOW THEREFORE, I, the Secretary of | '™ ™Y Said office as provided by law 
State of the State of New Jersey, Do Hereby have herete set my hand ¢ 
Certify that the said cory on did, on fixed mv official seal at T 
the Nineteenth day of December, 1949, file this Sixth day of December 
in my » a duly executed and attested | (Seal) one thousand nine  hundre 
consent in writing to the dissolution of said rty-nit ig a. 
corporation, executed by all the stockholders pp ge MARSH 
thereof, which said consent and the record Secretaru of ‘State. 
of the proceedings af a are row on file/1y-—pec. 8 15, 22. ; 


in my said office as_ provi by law. 
IN TESTI) (Oxy “WHERDOF, ] sate 
have hereto set my hand and af 


















fixed my official seal at Trenton, 389 
: this | Nineteen scomber. | SUPERIOR “NEW JE 
se ath gf ey Pi ’ hundred CHANCERY ESSEX CO 
LLOYD B. MARSH, Docket No. I setwe 
Secretary of State. H. Smith, p Ser jamin 
L.J.—Dec. 22. 29. Jan. 3 $12.89} man, et als., endants. Execu 


sale of mortgaged | 
By virtue of he 
execution, to me 
for sale by pr 
SUPERIOR A-391 House, in Nev 
SUPERIOR COURT OF NEW JERSEY day of Janu 
CHANCERY DIVISION, ESSEX COUNTY all the 
locket ‘ *-2172-48 and pr emises 
) I ntiff and | scribed, situate 
naidl his | City of > 


stated 
I shall 























“OP BISSOL U 


ese presents ma 
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Gieetiae 


WHE whe AS. 






It ar 





STATE OF NEW JERSEY 
I >ARTMENT OF STA 
CERTIFI ATH OF DISSOLUTION 


hese presents may come 





appears to my satisfaction 
ted record of the proceed 
itary dissolution thereof 
consent of all the stock- 





in my offi that 
f CORPORATION: 
s State, whose principal 






it No. 1060 





f this ¢ Diss yn 
NOW THEREFORE. I, the Secretary of 
f the State of New Jersey, Do Hereby 
did, on the 
le in ember 2 
consent | ES > OF HBLEN MOLEE R 
nt tot ( ULIA 






at the said corporation 





the recoré 
now on file 
uw \ 







proceed 
in my said off 


i ded by 
IN TESTIMONY WHEREOF J 
have hereto set my hand and af 
at =renton 


fixed mv official seal, 
this Second day of 





rear A a . he ne against the ber 
ee ene THE HOWARD SAVINGS INSTI 
ANALIS. LYNCH & MALONEY, 
























Secretary of te Street, 
3 Dee 8, 15, 22 N. J. 
1. 8, 15, 22, 29 
os y . M De TO WHOM IT MAY CONCERN: 
ESTATE d KIEFF ER, TAKE NOTICE that the 
] er of WILLIAM “HUCK, apply to the Essex © y C , Li 
ae: Cc of Essex, this | sj on the 9th day of January, 
| day made, of the under- ne M. to have their names cb 








ics 1 
of said deceased, ERS, EVA PDPTERS, | 


signed, ALEX ET 
to the creditors of | PETE RS and SANDRA PETERS, 


notice is 














said deceased, it to the subscriber ALEX PUSKAS 
under oath or i on, aims and EVA PUSKAS 
demands a > estate of said deceased, ROBERT PT a 







within six from this date, or they SANDRA 

red from prosecuting or By ALEX PU 
recovering the same against the subscriber. | and natural ¢ 

- WALLACD VAIL Dated: December 15, 
|} C. WALLACE VAIL, Attorney |} SAUL TISCHLER, Attorney, 
60 Park Place |} 868 Broad Street, 
Newark 2, N. J. Newark 2, New Jersey 
L.J.—Dec. 8, 15, 22, 29, Jan. 5 L.J.—Dee. 15, 22, 29, Jan. 5 
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FEDERAL TAX NOTES 


by HAROLD KAMENS ,;the complete purchase 
BUREAU RULING | without credit for the old rod, 
Refunds of Taxes: In the case|the latter being an alternative 
of Security Flour Mills v. Com-|method of partial payment. 
missioner, 321 U.S. 281, the doc-|Clawson and Baus Inc. v. US., 
trine was established that in-|D.C., October 20, 1949. 
come taxation is computed aad INCOME TAX 
an annual basis. : ; ; 
Accordingly, it is held that the | Capital Gains: Sale of anvest- 
receipt by a taxpayer of vetunde| ment — resulted in a 
of taxes, e.g. processing taxes, bene ee i 
the deduction of which in prior | CTS Taxpayer : 
years resulted in tax benefits, | jvestment banking wae eggs 
should be treated as income for | engaged in buying, selling, and 
the taxable year in which such |underwriting securities and act- 
pefandis ere received. | ing as a broker. In 1944 taxpayer 
Prior to this ruling, many tax- | bought shares of Wisconsin Com- 


payers endeavored to reopen the pany for an investment which 
earlier year in which the tax be- |was handled as an ordinary pur- 


came due and restore the refund | chase. Several months later the 

to income. Commissioner | treasurer corrected the book en- 

| try so that the shares were treat- 

1949 "}ed as an investment and so car- 
: ried until the sale in 1945. 


EXCISE TAXES | a - 
Manufacturers Excise Tax: Re- | HELD: The shares site clearly 
denominated as an investment 


finishing old automobile rods resulting in a capital gain. Stifel, 


is an in- 











constituted taxpayer a manu- idan cs iat 6 fon iS 
facturer. TC : ” me ” 
FACTS: Taxpayer was in the | ee 


Gross Income: Instant case 


business of regrinding and re- 


rere ae ifested a donative intent 
finishing old automobile rods |™@"! ; 

age : _|from husband to wife. 
which it sold to the trade in com- | FACTS: Taxpayer, a well 


petition with other manufac- | 
facturers. In making the sales, | 
taxpayer would, wherever possi- | 
ble, give credit for old rods turn- 
ed in. 

HELD: Taxpayer is a manu- 
facturer subject to excise tax on | 


THOMAS CIFELLI 


A.B., L.L.B., J.D. 


known author residing in France, 
|assigned to his wife one-half in- 
| terest in an unpublished story. 
| This assignment together with 
| the story was mailed to a literary 
agent in New York who sold the 
| Story for $40,000. The agent re- 
|mitted after taxes one-half of 
| the proceeds to the wife. Com. 
|seeks to charge taxpayer with 
TRADE-MARK ATTORNEY | HELD: Since there was no evi- 
os Broad Street dence that the husband retained 
ewark 2, N. J. 
MArket 3-4190 |control, the gift was validly ex- 
ecuted. Wodehouse v. Com., C.C.- 
aes | A., November 2, 1949. 
. NORMAN N. POPPER | Gross Income: Owner of land 
|received taxable income when 
REGISTERED PATENT |lessee surrendered land and 
ATTORNEY | building. 

17 Academy St. Newark 2, N. J. || owner of land upon which, under 
Mitchell 2-1406 a lease, the lessee erected a $75,- 
Services available to attorneys only 000. building. In 1934, the lease 
was forfeited and Commissioner 
|alleged that the fair market val- 
ue of the building, $37,500., was 

;/income to taxpayer. 
HELD: Under the law prior to 
1942, taxpayer did realize income 
as per Commissioner’s conten- 
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ELiz. 2-7160—-Day 1143 E. Jersey St. [|tention. Trask v. Hoey, Coll., 
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After 5:00P.M. Elizabeth, N.g. ||C-C-A.. November 22, 1949. 
Partnerships: Partnership 
ne agreement could not preclude 





LICENSED Elizabeth the realization of income earned 


2-3359 
30NDED 9.2151 |; by the decedent up to the date 
2-2152 | Of his death. 


FACTS: Decedent was a mem- 
ber of partnership whose agree- 
ment provided, that in the event 
of a partner’s death, the busi- 
ness could continue at the option 


Hanus Detective Agency 
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‘COMPLETE CORPORATION ate 
$1100 


COMPLETE 


Consisting of 
1 BOOF¥ OF LITHOGRAPHED CERTIFICATES 
1 DESK SEAL 
1 LOOSE LEAF MINUTE 800K with Booster Lock 
1 STOCK TRANSFER LEDGER 
1 DURABLE CONTAINER FOR OUTFIT 


biy Bound in Black Levant Kivar 
Printed Minutes. .................... $1.00 Extra 


Corporction Name Gold Lettered 
CE cocndiccics ccenevees $1.00 Extra 


Addi $l for our DeLuxe 
Green Set—cn unrivaled 
value at only $12 


{ Rooks Dura Covers 


Satisfaction Guaranteed. 


Save! If check accompanies order, you save both postage and C.O.D. fees. 


WEGAL STATIONERY CO., INC. 


298 BROADWAY NEW YORK 7,N. Y. COrtlandt 7-1743 
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price | 


Revive National Conference of Lawyers and CPA's. 


New York, Dec. 20 — Repre-| 


sentatives of the American Bar| 


Association and the American} 


Institute of Accountants revived | 
| the 


National Conference of 
Lawyers 
Accountants as 
group to deal 
arising between the two profes- 
sions which affect the public in- 
terest. 

The National Conference, con- 
sisting of five members appoint- 


a 


ed by the president of the Bar| 


Association and five appointed 
by the president of the Insti- 
tute of Accountants, held its 
first meeting in four years at the 
Union League Club here. 

The activities of the previous 
conference were suspended while 
litigation affecting the two pro- 
fessions was in progress, par- 
ticularly the Bercu case involv- 








of the survivors until June 30 
following the death. 

Decedent died on November 
15, 1942, at which time his part- 
nership earnings were $55,000. 
This amount, it is claimed, 
should be taxed to the estate 
rather than on the decedent’s 
final tax return, since decedent 
had no right to demand profits 
until June 30. 

HELD: Decedent did earn the 
above sum during his life time 
and the same is taxable on his 
final return. Girard Trust Corp. 
v. US., D.C., October 18, 1949. 

Deductions: Salaries paid to 
officers of corporation were de- 
termined to be reasonable. 

FACTS: In 1934, when tax- 
payer corporation was organized, 
an incentive compensation plan 
based upon profits was adopted 
by the officer stockholders. Dur- 
ing the war years, the officers 
worked long hours at tremen- 
dously accelerated paces. 

Profits of the taxpayer were 
high so that the officers received 
substantial bonuses. Com. con- 
tends that the increased profits 
were due primarily to war orders. 

HELD: The bonus plan was in- 
augurated in good faith many 
years prior to the war and was 
a fair gauge of officers’ compen- 
sation. 

Tax Exemption: Abatement of 
taxes on account of the death of 
members of the armed forces 
was limited in individual taxes. 

FACTS: Decedent was the 
beneficiary of a testamentary 
trust giving him income up to 
$12,000 per year with excess to 
be added to the trust fund and 
to ultimately pass to his issue. 
During 1943 and 1944 the trust 
paid substantial taxes on the ex- 
cess income. 

Decedent was killed in 1944 
while a member of the armed 
forces. The trustees seek to re- 
cover the taxes paid on the fidu- 
ciary income alleging Code Sec. 
421 abated the tax. 


HELD: Abatement of tax was 


not applicable to fiduciary in- 
come taxes. Lloyd v. Coll., D.C., 
November 3, 1949. 

Corporate Distributions: Sale 


to corporation of its own capital 
stock was a capital gain trans- 
action. 

FACTS: Taxpayer owned all 
the shares of the Local Loan 
Corporation and in 1942 sold to 
the corporation 2,000 shares to 
be made available to key em- 
ployees. Commissioner claims 
under Sec. 115 the entire 
sales price constituted a dividend 
distribution since there was suf- 
ficient surplus for this purpose. 

HELD: The circumstances dis- 
closed purchase and sale of} 
stock with a business purpose | 
so that the transaction resulted 
in a capital gain. Com. v. Snite, 
C.C.S., November 15, 1949. 
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Z. H. POLACHEK 
Reg. Patent Attorney 
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New York 1; N. Y. 
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and Certified Public) 
cooperative | 
with problems| 


/erican Bar Association and the 


ing the right of a certified pub-| 
lic accountant to give tax advice | 
in New York State, which has 
now been decided by the Court 
of Appeals. | 

Joint chairmen of the confer-| 
ence are David F. Maxwell, of 
the law firm of Edmonds, Ober- 
mayer & Rebmann, Philadel- 


|phia, and Percival F. Brundage, 


of the accounting firm of Price, 
Waterhouse & Co., New York. 
They said that the purpose of 
the conference was to settle 
problems common to the two, 
professions. It will endeavor to 
formulate a statement of prin- 
ciples which will serve as a guide 
in disposing of disputes. 
Meanwhile, the conference of- 
fers its services in connection | 
with any specific controversies, | 
in the hope that differences may | 
be resolved by discussion instead | 
of by resort to litigation or leg- |i 
islation. | 
As soon as possible the Con-| | 
ference will also attempt to] 
formulate more specific recom-| 
mendations covering relations| 
between 


of tax practice. 

The National Conference of 
Lawyers and Certified Public 
Accountants was originally cre- 
ated in 1944 under authority of 
the governing bodies of the Am- 


American Institute of Account-| 
ants. 


Judge O O'Connell Dies 


The Honorable Jo! John J. O’Con- 





| 


/nell, of Pennsylvania, one of the 


Associate Judges of the United 
States Court of Appeals for the! 


Third Circuit, which includes 
New Jersey, died on Monday, 
December 16th. 


Judge O’Connell served on the 
court for ovér four years, having 


lawyers and certified 
|public accountants in all phases] 
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